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Tort Law – Assignment Two


             "We think that the true rule of law is, that the person who for his own purposes brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all damage which is the natural consequence of its escape." (Justice Blackburn, in Rylands v Fletcher, 1868)
              These were the words spoken that effectively established an early form of strict liability in tort law. The case in question is where the D. contracted workers to build a reservoir on his land. Unbeknown to the D., the land had mine shafts that were connected to land owned by P., and as a result of the contractors not fixing the mine shafts when they had the chance, the reservoir subsequently caused damage to P. land and led to the case of Rylands v Fletcher. 
               It was viewed as a ground-breaking case at the time, as carelessness of landowners could now be held accountable through strict liability. However, the case, at least in modern law, is becoming outdated. With the law adapting over time, the rule of Rylands v Fletcher may soon be relegated to the history books.
              Whether this rule still need to exist has become the debate for many scholars with the ever-evolving law beginning to emasculate the rule. ‘A thrashing out of old straw’ (Bohlen, 1911), is the comment made by Francis Bohlen regarding, further debate about ‘the rule’ found in Rylands v Fletcher (1868). However, despite this opinion, the rule has continued in English law. 
              The rule came to surface as issues that were being faced were not truly covered by the laws of the time, and upon further analysis, it can be seen why. Prior to the rule, Vaughan v Menlove (1837) was used for guidance. The case held very similar circumstances to Rylands v Fletcher, and the rule could have been introduced sooner.
          The three areas of law that could have been considered for the case are trespass, negligence and nuisance. Firstly, the entry of the water on to P’s land could be viewed as trespass. While trespass to the ground beneath the surface, although only seen an introduction in Bulli coal Mining Co v Osborne [1899], can be used, trespass is an intentional tort. As the D did not know of the trespass, intent could not be established.
          Negligence is another area of consideration. Established in Donoghue v Stevenson, the first hurdle of establishing a negligence is a duty of care. There was no duty of care between D and P, and as a result negligence between these could not be established. However, there is a case for negligence on behalf of the contractors, as they did not carry out the necessary work to ensure the safety of the mines, nor did the inform the D of the work required.
          Nuisance usually considers acts of interference that are constant. As that was not the case here, Rylands v Fletcher effectively created a part of the law where only one act of interference would be needed to establish liability.
          With these cases not providing the necessary remedy, the Rule of Rylands v Fletcher came in to existence with its own set of requirements to satisfy. These are:
1. That the D accumulated the materials on his land
2. The materials would do damage if they escaped
3. That an escape happened
4. That D was using the land for a non-natural use
5. The damage must not be too remote
               Accumulation requires the D bring the hazardous material on to his land and store them there. If there naturally, liability cannot arise under Rylands v Fletcher (Giles v Walker [1890]) (Pontardawe RDC v Moore-Gwyn [1929]).
            Hale v Jennings Bros [1938] establishes that the materials be capable of damage should they escape but does not strictly apply the escape requirement. This interpretation of the law is under the discretion of the courts as both Ponting v Noakes and Read v Lyons [1947] both required escape of the materials which caused the subsequent damage.
           The requirement for non-natural use is regarded as introducing articles for ‘any purpose’ ‘which in its natural condition was not in or upon’ the land prior to the D’s actions (Rylands v Fletcher 1868). This was expanded on in Rickards v Lothian [1913] to include that the land was being used for a ‘special purpose’ and that by doing so, would bring ‘increased risk to others.’ The most recent review of this requirement can be found in Transco v Stockport MBC [2004].
           Lord Bingham expressed that the user be an ‘ordinary user’ as opposed to a ‘natural user.’ This can then provide the contrast that for an action to be non-natural, the user need be ‘extraordinary’ or ‘unusual.’ As in our modern times, it is an ordinary thing to have water pipes underground, this does not constitute use out of the ordinary.
          Remoteness of damage is determined by the Wagon Mound (No.2) [1967] case and has been applied most recently in Cambridge water co ltd v Eastern Counties Leather plc [1994]. The original case concluded that despite ‘different minds may achieve different conclusions,’ it is still the duty of the responsible man to prevent such actions. This was a different case in the latter as the damage was not ‘reasonably foreseeable.’
          The latest ruling in Cambridge Water shows that while the D was engaging in a ‘classic’ non-natural use of the land satisfying the requirements of Rylands rule. But it also required the foreseeability requirement found in negligence. The foreseeability element need be reasonable, as clarified in Walker v Northumberland County Council [1995], and by combining two requirements from two separate laws, the overlap can see the ineffectiveness of Rylands v Fletcher, as was seen with Cambridge Water.
           There seems to be conflict in how the rule is applied in modern law, leading to the question as to whether it is still needed as a separate branch of the law, as opposed to it being adopted as an extension of nuisance (Murphy, 2004). 
       Rylands v Fletcher has garnered criticisms on the basis that while it was based on relatively ‘simple principles’ (Van Boom, 2004), these principles have been difficult to apply to future cases, and thus restricted the rule.
         Further analysis is required to identify the scope in which Rylands v Fletcher still operates in modern law. Transco v Stockport Metropolitan Borough Council [2004] provides a recent review of the rule. Negligence was originally ruled out, due to failure to identify the cause of the issue, and Transco sought to establish liability under Rylands v Fletcher. Initially successful, this would later be reversed, and the future effectiveness of the rule called in to question.
          Strict liability laws have evolved since being introduced in Rylands v Fletcher, and ‘the rule’ seems to be slowly fading form modern law, with it becoming more of an extension of private nuisance, covering one off events of escape (Van Boom, 2004).
          Statutory acts seem to be inclusive of where liability lies. S. 209(1) of the Water Industry Act 1991 would have placed liability on to the statutory undertaker, had the line not been privately owned. This leads to a catch-22 as it is unfair to be able to placer that liability on a public entity, if a private one would not shoulder the same responsibility.
          Mark stannard (t/a) wyvern tyres v Robert grove restricted rylands v fletcher in fire cases. Any flammable items that cause damage, as long as the items stored are a natural use of the land and do not themselves escape, can be defended against on this precedent. A decision that has been described as ‘a wrong turn in the law.’
          Furthermore, liability in more specific areas, such as reservoirs, the exact reasoning for ‘the rule’ being established, can now be found in the Reservoirs Act 1975.
          Whether the rule is still effective in its current form is debateable. On one hand there is the Australian decision that the rule has simply been absorbed into the relevant law section and simply overtaken by developing laws. And then there remains the cases that are still able to rely on the rule for a favourable outcome, however small in quantity they may be. If English law were to combine Rylands v Fletcher in to nuisance completely, it needs to take measures to ensure that these cases are not forgotten about and are still able to rely on the rule should needs be.
        To compare the ruling found in Transco with other European countries, the current civil codes must be observed. France holds two articles that could relate to the case. Article 1386 would hold the proprietor under strict liability for substandard maintenance or defective construction. ‘German code also has the maintenance element, in that it requires ‘high standards of maintenance’ by law. A more direct comparison between Transco and German law can be drawn from their civil code. In Germany, the operator is responsible for the damage to water pipes unless they can prove an act of god. Strict liability cannot be implied where the damage has been done inside a building or fenced area.  If this were English law, the council would have been found liable. A similar result would have occurred under Belgium law as they just consider the ‘safety generally expected’ of a given piece of infrastructure.
        Another area of criticism is from Australia, primarily in Burnie Port Authority v General Jones Pty Ltd [1996]. This is the case that saw Australia abolish the rule found in Rylands v Fletcher, as they believed the rule no longer served the purpose.
          To conclude, Rylands v Fletcher established a piece of needed law at the time. It addressed areas where it was needed and delivered the intended effects. Subsequent developments in law have started to encroach on the areas covered and, in some instances, provide direct overlap. While some conflict between the rule, nuisance and negligence can be seen, the rule still plays a part in modern law, however minor it may be. If English law were to assimilate it into another section of law, it is essential that the necessary steps be taken to ensure there is not a vacuum in common law, where cases rely upon it are no longer able to.
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