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The following is an encyclopaedia entry in the style of the Oxford Islamic Studies online.

Istishab 
Istishab is defined within Islamic law as the presumption of continuity and representative of a situation that continues to exist until it is proven to the contrary[footnoteRef:1]. Deriving from the same origin as the word sahib which means companionship, istishab can be literally translated as ‘seeking companionship’[footnoteRef:2]. [1:  Esposito, J.L. "Istishab. In The Oxford Dictionary of Islam”, edited by John L. Esposito. Oxford Islamic Studies Online.]  [2:  Al-Hakeem Carney, S.A., ‘Principle of istishab and its types’, online ] 

Istishab cannot strictly be qualified as a method in legal reasoning but was included within the framework of istidlal (a principle that avoids strict analogy) by later theorists. It was often discussed under the umbrella of juristic preference and the textually unregulated advantages it permits. This principle allows for the validity in a continuance of a legal position until there is a requirement to alter that presumption[footnoteRef:3]. Istishab is an important and frequently employed principle in usul al-fiqh and one of the four main procedural principles known as al-usul al- amaliyyah selected by jurists in the determination of personal obligations in cases of doubt[footnoteRef:4]. [3:  Hallaq, W. B, ‘Islamic Legal Theories’ An Introduction to Sunni usul al-fiqh, Cambridge University Press, United Kingdom, 1997 p, 113]  [4:  Al-Hakeem Carney, ] 

Istishab can be viewed from two positions in its application, one concerning a presumption to continuity of a ruling underpinned by consensus known as istishab hal al ijma and secondly istishab hal al-aql, continuity based within rational presumption[footnoteRef:5]. [5:  Hallaq, p.113] 

Some authors have opined that istishab as accepted by the Shafi’i school should be interpreted alongside the Hanafi and Maliki principles of istihsan and istislah. The principle of istishab however is a natural principle of legal evidence and is applied by Islamic jurisprudence in its entirety[footnoteRef:6]. [6:  Coulson, N. J. ‘A History of Islamic Law’, Edinburgh University Press, 1964 (repr. 1990), p.92] 

A typical example given in the application of istishab relates to the disposal of a missing persons (mafqud) property and the rights or claims made by a relative. The principle of istishab provides that the person remains alive and not to be inherited until evidence is proffered to the contrary[footnoteRef:7], his putative death or that death is acknowledged by judicial decree[footnoteRef:8]. The Hanbali[footnoteRef:9] and Shafi’i school also recognised the mafqud’s rights to succeed a relative’s estate who dies during their absence. In such circumstances, other Islamic schools however have accounted for the death of the missing person from the time of their disappearance as istishab should operate as a shield of protection from the claims of their heirs but not as a sword in the claim against others’ estates[footnoteRef:10]. The Maliki and Hanafi schools proclaimed the opposite, disallowing the addition of the missing persons inheritance to their estate until that person is declared deceased[footnoteRef:11]. [7:  Doi, A.R., ‘Shari’ah:The Islamic Law’, TaHa Publishers, London, England, 1984, (repr.1997), p.325]  [8:  Coulson, p.92]  [9:  Doi, p.325]  [10:  Coulson, p.92]  [11:  Doi, p.325] 

Traditionally, the role of istishab was brought to bear in specific cases. For Sharia to operate within a contemporary society, Sudanese politician and intellectual Hasan Turabi proposed ‘expansive istishab’, his intention was the raising of istishab into a more generalised principle within legal methodology. A suggestion of this change is problematic given that past legal decisions based within istishab remain valid until a change in evidence is establish contrary to circumstances that gave rise to the former presumption[footnoteRef:12]. [12:  Abdeljaber, Mohammad "Istiṣḥāb al-ḥāl." The Oxford Encyclopedia of Islam and Law. Oxford Islamic Studies Online] 
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