COMMON LAW AND CIVIL LAW 2


This assignment offers an overview of the distinctive features and dissimilarities among the “common law” and “civil law” authorized organizations. The “common law” system, originating in England and adopted by its former colonies including the UK, is established on judicial decisions and precedents, while the civil law system, used by numerous countries globally, is built on written codes or statutes. The write-up delves into the roots of the common law system during the Middle Ages, its expansion to other nations in the 19th century, and its progression into the 20th and 21st centuries. Moreover, it highlights instances of the common law's implementation in the UK, like the law of tort and the law of contract. The content also covers how the two systems deal with legal disputes and their respective procedures (Bussani, et al., 2022).

The legal framework of common law has its roots in England, and it relies on the rulings and precedents established by judges instead of written laws or statutes. This system is mainly in practice in the UK and its former colonies, including the United States, Australia, and Canada. “Common law” is occasionally stated “as case law or judge-made law, given that the decisions made by judges in courts shape it”. “Stare decisis” is a key code in “common law”, which means that courts must track the results of “higher courts” in like cases. This code brings about steadiness, predictability, and stability in the legal system. “Common law” also entails the involvement of juries in civil and criminal trials, as well as a focus on the rights of individuals (Leider, 2021).

The legal system of civil law relies on written codes or statutes rather than judicial decisions or precedents. This system is prevalent in numerous countries, including Germany, France, and Japan. The civil law system emphasizes legal certainty and predictability, and its laws are codified into comprehensive, detailed statutes enacted by a governing body or legislature. These laws are designed to be applied uniformly in all cases and are clear and concise. Additionally, the civil law system is characterized by inquisitorial proceedings, where judges play an active role in investigating and determining the facts of a case. Unlike common law, the civil law system is more centralized and structured, with legal disputes being resolved by reference to the statutes, rather than through a precedent-based system. The objective of the civil law system is to provide a framework for resolving legal disputes efficiently and fairly (Syam, et al., 2021).

The legal systems of “common law and civil law” differ in various ways. A key difference is the “source of law”. While “common law” is established through legal results and precedents, “civil law” is founded on printed ciphers and laws. In common law, juries possess the authority to understand the rule and make new lawful principles, though in “civil law”, judges are restricted to applying the laws as they are written.
Another divergence between these legal systems is the role of juries. In common law, juries are essential in both criminal and civil trials. They are responsible for determining questions of fact, while judges decide questions of law. On the other hand, juries are not employed in civil law, and judges are accountable for determining both questions of fact and law. The two systems also contrast in their approach to legal reasoning. Common law places a heavy emphasis on precedent and the reasoning of earlier judges, whereas civil law relies more on legal doctrine and the interpretation of statutes. Common law judges are frequently required to make policy decisions and balance competing interests, whereas, in civil law, the legislature holds the responsibility for making policy decisions (Bersier, 2022).Top of FormBottom of Form

The “common law legal system” had its genesis in “England” during the Middle Ages, when there were no written laws or statutes, and disputes were resolved based on local customs and traditions. The earliest cases recorded in the English legal system can be traced back to the 12th century when King Henry II appointed judges to traverse the country and settle disputes according to the common law. Gradually, the common law system evolved into a complex and intricate body of law based on the decisions of judges in specific cases. These decisions came to be known as precedents, which served as guidance for future decisions in similar cases. The use of precedent ensured that the law was consistent, predictable, and stable (Kolev, et al., 2019).
During the 17th and 18th centuries, the common law system underwent significant changes as courts began to develop more sophisticated methods of legal reasoning. The concept of judicial review was also established, which gave courts the control to evaluate the movements of the decision-making and lawmaking twigs of administration and state them unconstitutional if they violated fundamental legal principles. These developments served to bolster the power of the judiciary and establish the principle of the rule of law in the common law system (Kolev, et al., 2019). In the 19th century, the common law system spread to other countries, especially those that were part of the “British Empire”. The common law became the dominant legal system in these countries and was adapted to local circumstances and conditions. In some cases, the common law was fused with other legal systems, such as Islamic law in some parts of the Middle East.
The common law system continued to evolve and adapt to changing social and political conditions in the 20th century. One of the most notable developments was the emergence of human rights law, which placed greater emphasis on safeguarding individual rights and freedoms. This was reflected in the decisions of courts, which increasingly utilized the common law to safeguard the rights of marginalized groups, including women, racial minorities, and members of the LGBTQ+ community. Today, the common law system is still a crucial legal system in many countries worldwide, including the United Kingdom, Canada, Australia, New Zealand, and others that were once part of the British Empire. The common law continues to evolve and adapt to address new challenges and circumstances, ensuring that it remains an applicable and effective legal system for generations to come (Asongu, et al., 2019).

The regulation of tort is a notable instance of how the “common law” operates in the UK. This branch of law concerns civil wrongs, including negligence, defamation, and trespass, and enables individuals to pursue compensation for any harm they have suffered due to such wrongs. The law of tort has been refined and developed over many centuries through judicial decisions, and it is evident in the multitude of cases heard in UK courts annually. Another illustration of the common law in practice is contract law. This field governs the creation, interpretation, and enforcement of agreements between parties. Similar to the law of tort, contract law has been refined through judicial decisions over numerous years and is frequently applied in UK courts to settle disputes between parties (Kershaw, et al., 2022).
Common law also plays a vital role in criminal law in the UK. Many criminal offenses, such as murder, theft, and assault, are founded on common law principles that have been refined through judicial decisions over centuries. The common law provides a framework for interpreting and enforcing criminal law in the UK, and its influence is evident in the decisions of judges in criminal cases. Furthermore, the common law is a crucial element in the efficient functioning of the UK legal system overall. It provides a flexible and adaptable framework for the development of new legal principles and for resolving new legal issues that may arise. Judges in the UK are trained to apply common law principles in their judgments, and the system of precedent means that “higher court” decisions are “binding on lower courts”, ensuring consistency in the enforcement of the law (Kershaw, et al., 2022).
However, it is worth noting that the common law has its limitations and has received criticism. Some argue that it can be slow to adapt to changing social and economic conditions and that it can rely too heavily on precedent, leading to inflexibility and inconsistency in the application of the law. Common law is an integral part of the legal system in the UK and is regularly employed in areas such as tort, contract, and criminal law. Its flexibility and adaptability make it an invaluable framework for developing new legal principles and resolving new legal issues. While it has its limitations, the common law remains a fundamental aspect of the UK legal system and a key tool for the administration of justice (Ylvisaker & Rugkåsa, 2022).

In conclusion, the “common law” system, which was created in “England”, is a “legal system” founded on legal decisions and precedents. It has been widely accepted by numerous states such as the United States, Canada, “Australia”, and “New Zealand”. Its emphasis lies in judicial decisions, the utilization of juries, and the principle of stare decisis. In contrast, the civil law system is founded on printed ciphers and rulings, and judges are confined to applying the rule as printed. The “common law” system has a rich and evolving history, making it an important legal system in modern times. Its continued influence plays a vital part in determining the regulation and ensuring justice for individuals and society as a whole.
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