Answer 1:
“Where a person either expressly promises, or by his silence implies, that he will carry out the testator’s intentions into effect, and the property is left to him upon the faith of that promise or undertaking, it is in effect a case of trust” (per Lord Wood V.C in McCormick v. Grogan, 1868). Secret trusts are trusts that prima facie, seem to be testamentary trusts but do not comply with the formalities set forth in S.9 of the Wills Act 1837. The nature of secret trusts is so unique and distinct that it inherits qualities not only from testamentary trusts, but also inter-vivos trusts. The essay below will discover the unique nature of secret trusts, background, justifications for circumvention followed by types of secret trusts and relevant case laws. 
Secret Trusts – what are they?
Secret trusts are of two types namely, full secret trusts and half secret trusts. A full secret trust is one which is entirely concealed on the face of the will and testator communicates terms regarding the arrangement to the intended secret trustee. The case of Re Snowden (1979) provides a good example of the court’s willingness to enforce full secret trusts. Put simply, neither the terms of the arrangement nor the existence of the trust is mentioned in the will. Only the secret trustee is aware of the trust property which is intended for the beneficiary. Whereas half secret trusts indicate the existence of the trust but does not disclose the terms of arrangement. 
The origin of secret trusts rests on the equitable maxim “equity will not let a statute to be used as an element of fraud”. This means where the aggrieved party is faced with fraud and inconvenience on the hands of wrong use of statute, equity will step in to ensure that statute is not used as a vehicle for fraud. This means that regardless of what the statute says, equity will attempt to strike a balance between both of the parties and as such, may operate outside the confines of statute. Accordingly, a where a party is faced with inconvenience due to the formalities of s.9 not being met, equity will ensure that the trust is enforced regardless.  
The reason why secret trusts appear as testamentary is due to the reason that they operate after the testator’s death. Contrastingly, intervivos trust, or living trusts, operate and are created during the testator’s lifetime. For an intervivos trust to be valid, it must comply with the conditions set under s.53 of Law of Property Act, 1925. Secret trusts do not comply with s.53 either however, they are created, and take effect, during the testator’s lifetime (Kincaid, D 2000). Thus, it is safe to say that secret trusts inherit qualities from both, testamentary and intervivos, trusts. Due to this reason, secret trusts are one of a kind and possess distinctive qualities.  Nonetheless, this does not mean they are free from criticism. Such will be further discussed below.
Secret Trusts – justifications given by courts:
Secret trusts are an exception to the general rules of formalities laid down in relevant statutes and the courts have provided with certain intelligible justifications. The most prominent theoretical justification for enforcing secret trusts is fraud. As mentioned above, the court used the maxim ‘equity will not allow statute to be used as an engine for fraud’ to form the basis of secret trusts. Thus, to prevent statute or common law from being used as an instrument of fraud and to prevent the aggrieved party from being a victim of such fraud, the courts introduced the fraud theory. In McCormick v Grogan, Lord Westbury stated that “the court has, decided that even an Act of Parliament shall not be used as an instrument of fraud; and that equity will fasten on the individual who gets a title under that Act, and impose upon him a personal obligation…In this way a court of equity…deals with the Statute of Wills.” Accordingly, this explains the fraud theory. Notwithstanding this, there was controversy with regards to enforcing half secret trusts. In Blackwell v Blackwell, it was argued that fraud could not be proven if the trustee’s name has been mentioned in the Will. The question that arose was, for whom the trust is held; provided that there is no express intention specifying the trust terms then the trust would fail. The House of Lords disagreed and allowed for parol evidence rule in order to gather further evidence. Subsequently, Lord Buckmaster held that instead of focusing on as to whether the trustee intended to fraudulently induce Will in his favour, it is sufficient that he cheated the testator’s intended donees of their intended benefits thus, the fraud is a fraud on the secret beneficiaries (Penner, 2014). Sheridan (1951) criticizes this decision claiming that there is no fraud if the trust fails due to reasons of formality. It is absurd to hold the trustee accountable for reasons of technicality. 

It must further be noted that because fraud theory is the most prominent one, the courts have divided it into a narrow and a broad fraud theory. According to the narrow fraud theory, a secret trust may only be enforced where the defendant, a secret trustee, has a fraudulent scheme in mind which would induce the property owner to make a will in his favour. Therefore, the defendant misrepresents his intention and falsely promises the owner’s wishes. Authority for this is derived from McCormick v Grogan. Upon such a situation, where the secret trustee acquires trust property for his own benefit, the courts will apply narrow fraud theory (Penner, 2014).
Under the broad fraudulent theory, it does not require fraudulent inducement to be proven rather, merely defeating the deceased and the beneficiary’s expectations would be considered sufficient. This broad theory covers even more ground than that mentioned in Rochefoucauld (Penner, 2014). With regards to the question, the expansive discussion on fraud theory highlights the fact that the courts are not only attempting to circumvent the formalities, but on certain occasions, have adequately done so too. Such is an indication, without fail, that the courts are more than willing to use the relevant maxim of equity in order to ensure that the aggrieved party is served justice.
Apart from using fraud as a justification, the courts also refer to dehors the will theory to justify enforcing secret trusts. What this means is that because secret trusts operate “dehors” (outside) the Wills Act 1837, there is no point in applying Wills Act 1837 to it. Accordingly, it has been argued that the trust arises not because of the will, but because of communication and acceptance of it. This concept has been derived from Cullen v. AG for Ireland and as such, was later adopted by Viscount Summer and Warrington LJ in Blackwell v Blackwell. For the purposes of elaboration, it is essential to read Lord Warrington’s statement where he claimed that “what is enforced is not a trust imposed by the will, but one arising from the acceptance by the legatee of a trust communicated to him by the settlor on faith of which acceptance of the will was made.” In Re Young (1951), the court decided that because secret trusts operate outside the 1837 Act, it was immaterial that one of the intended beneficiaries witnessed the will. Correspondingly, it is evident that the courts are seen to comfortably circumvent the formalities in order to give effect to secret trusts. To further elaborate on this point of view, Viscount Summer added that “it is the communication of the purpose of the legatee coupled with acquiesce or promise on his part that removes the matter from the provisions of the Wills Act and brings it within the law of trusts.” As such, it is understandable that Dehors the will theory allows for secret trusts to conveniently operate outside the Wills Act 1837. A rather interesting fact to note, and as has been mentioned above as well, is that under dehors the will theory, secret trusts take effect as intervivos trusts since they are considered to be intervivos declarations of the testator (Penner, 2014). 
While the above discussed theory may seem plausible, it is in fact unsound. This is because the theory assumes that secret trusts are intervivos. If such were true, they would never fall within the scope of Wills Act 1837 in the first place since Wills Act 1837 deals with Wills (testamentary trusts). Therefore, dehors the will theory fails not just on the outset, but from within as well since the fundamentals of it are seen as confusing and unsound. Furthermore, Viscount Summer assumes a separation between the law of trusts and law of wills when talking about dehors the will theory. However, in reality, these terms are often used interchangeably. Additionally, secret trusts require acceptance of trust obligations by the trustee. However, no such acceptance is required by normal trusts and thus, there is no sound reason as to why acceptance should be required. 
A third justification given by courts is known as the incorporation by reference. This is a common law principle which relates to incorporating contents of one document into another by way of reference. This doctrine is extended by equity to allow not only written documents to be incorporated but also verbal statement and as such, courts have tried to justify half secret trusts by this method. Therefore, a half secret trust can be justified as the secret terms, which are communicated verbally, are considered to be incorporated by reference into the will. Notwithstanding this, this may bring upon an unfair advantage to a party, merely because they added a reference. 
Lastly, courts have used detrimental reliance to justify the enforcement of secret trusts. Provided that the secret beneficiary had relied to their detriment, expecting a gift to be made from the testator, then the courts may enforce secret trusts (Thorner v. Major). 
As is explainable from the above discussion, the courts have used not one, but four prominent methods of circumventing the formalities. This is done to provide relief to the aggrieved party on the hands of equity. 
Answer 2:
This question relates to issues regarding charitable trusts and certainties. Accordingly, each part will be dealt separately in accordance with the relevant law which will be applicable in each scenario. 
a) The scenario in this particular part relates to private purpose trusts, or non-charitable trusts. As a general rule, non-charitable private purpose trusts are void and thus, fail due to there being a lack of beneficiary (Re Astor’s ST), vagueness and excessive duration (perpetuity period - MacAulay v O’Donnell). However, there are exceptions to this rule which are referred to as anomalous private purpose trusts (Re Dean, Re Denley). Anomalous charitable trusts are recognised and enforceable under law. Nonetheless, this exception only allows trusts for pet animals and monuments to be enforceable. In the current case, Simon has asked for a monument to be built for him. Applying the law given under anomalous charitable trusts, a monument is considered to be valid. The case of Re Endacott is of relevance here. In Re Endacott, the testator left 20,000 pounds to his council “for the purpose of providing some useful memorial to myself”. The trust failed. Accordingly, and by application of Re Endacott, the courts may fail Simon’s trust for being vague and for lacking beneficiaries. Simultaneously, Simon may rely on Musset v Bingle, where the testator gave 300 pounds to the executors to build a monument for him. Resultantly, the courts upheld this anomalous trust. Given two polar apart approaches, it depends on the courts as to which approach, they are to follow. It is further submitted that in Re Hooper (1932), an anomalous trust to trustees for the upkeep of graves and monument for the period of 21 years. Following this, the courts may uphold Simon’s trust. 
b) Lord Longdale in Knight v Knight stated it is essential while creating an express trust that the settlor act with sufficient certainty. The settlor must demonstrate a clear and precise intention to create a trust (Knight v Knight), trust property must be sufficiently segregated from other property (Re London Wine) and people who are to benefit from the trust fund must also be identified with certainty (IRC v Broadway). Respectively, these conditions are known as certainty of intention, certainty of subject matter and certainty of objects, respectively. Without these, the trust will be void. 
With regards certainty of intention, the word ‘trust’ need not necessarily be used however, the words must be clear and precise in order to manifest the intention (Re Adams, Comiskey v Bowring). Precatory words are not allowed (Jones v Lock).
In the current case, there appears to be clear certainty of intention since Simon has mentioned in his will what he intends to do with 30,000 pounds. Next, there needs to be certainty of subject matter. Because it is a testamentary trust (as the facts suggest ‘after my death’) this means that only conceptual certainty is required. Thus, the law only requires for the trust asset to be identifiable (Palmer v Simmonds). In Palmer, the trust was created for bulk of the residuary estate. The court held that residuary state was certain however, ‘bulk’ was not since bulk was difficult to clearly identify. Applying this, the subject matter of 30,000 is indefinable since it is real, tangible property. Resultantly, subject matter is certain. Finally, in order to evaluate the validity of the bequest with regards to certainty of objects, it is essential to firstly identify whether the trust is fixed or discretionary. In the current case, it is a discretionary trust since the facts state that it is upon the trustee’s discretion as to who gets what, or how much money. Under discretionary trusts, the relevant test is known as the ‘is or is not’ list test. This means that the trustee needs to assess with certainty whether a particular beneficiary is or is not part of the class of beneficiaries (Re Gulbenkian). In the current case, Simon has asked for his relatives to be part of the list. This means that the trustee must determine who is and who is not Simon’s relative. Because this is a discretionary trust, it means that there must be conceptual certainty. As such, it means that it is only significant to evaluate whether the relatives are identifiable; not whether they are identified (McPhail v Doulton, Re Baden 2). Consequently, relatives are an indefinable class of objects. Thus, the trust will be valid. 
The next issue under this question has to do with residual trust property. As per the rule of testamentary trust, it needs to be conceptually certain. Because the facts state to divide the residue equally, this indicates existence of residuary estate and residuary is always certain (Palmer). Thus, subject matter is certain. Moreover, since the trustee has to dispose the asset ‘equally’, this indicates that the trustee will have no discretion in doing so. Because this is a fixed trust, there needs to be a comprehensive list which accurately includes names of all the beneficiaries and such is referred to as ‘a complete list’ test (IRC v Broadway, Re Gulbenkian). It will be assessed whether a complete list can be formed in the current case. In order to do this, there must be conceptual certainty as well as evidential certainty. For conceptual certainty, the trust object must be identifiable. Relatives are an identifiable object. For evidential certainty, the objects must be identified. Accordingly, Simon’s relatives are identified by the trustee which is why the trustee will be able to distribute. Thus, the trust is valid. 
c) This scenario relates to power of appointment. It is a “mere power which is not a fully-fledged trust obligation, but which gives the holder of the power the ability to exercise that power but without any obligation to do so” (Alastair Hudson). This means that there is no obligation on the trustee to dispose the trust asset. For power of appointment, conceptual certainty in regard to subject matter and objects must be present. In the current case, subject matter is conceptually certain, that is, the painting is identifiable (Palmer). For certainty of objects under power of appointment, the ‘is or is not’ test is applied which means that the trustee needs to assess with certainty whether a particular beneficiary is or is not part of the class of beneficiaries (Re Gulbenkian). In the current case, the class of beneficiaries is that of friends. Thus, the trustee will be required to fulfil the criteria of friends as per Re Barlows case. In this case, Lord Browne-Wilkinson stated that; firstly, there must be a longstanding relation, secondly it must be a social relationship instead of a business one and lastly, they must have met whenever they had the chance to. Assuming Simon’s friends meet this criterion, they will be considered as friends by Vinnie, who is acting as an arbiter, as per Re Leeks. Whoever the trustee considers to be Simon’s friend, that person will become the beneficiary. Thus, trust will be valid. 
d) The issue is that of certainty of objects. In the current case, it is a discretionary trust since the facts state that it is upon the trustee’s discretion as to who gets what, or how much money. Under discretionary trusts, the relevant test is known as the ‘is or is not’ list test. This means that the trustee needs to assess with certainty whether a particular beneficiary is or is not part of the class of beneficiaries (Re Gulbenkian). In the current case, Simon has asked for inhabitants of Swansea to be part of the list. This means that the trustee must determine who is and who is not an inhabitant of Swansea. Because this is a discretionary trust, it means that there must be conceptual certainty. As such, it means that it is only significant to evaluate whether the residents are identifiable; not whether they are identified (McPhail v Doulton, Re Baden 2). As a matter of fact, they are identifiable. Accordingly, the trust is valid. However, because the list may be unreasonably long and difficult to execute, the trust may subsequently fail. This is does not mean that the trust was never created, rather, that it failed later on. The reason for this may be administrative unworkability. This means that the trust will fail if the class of objects is so hopelessly wide that it becomes almost impossible to practically carry out the trust obligation. Such is evident from Ex Parte West Yorkshire MCC (1986) where the trust was for the residents of Yorkshire (approximately 2.5 million people) and hence, the trust failed. Applying this to the current scenario, it is likely that the courts will invalidate the trust under administrative unworkability. Moreover, the trust may also fail under capriciousness. This means that the testator has created a trust for a person(s) who has no discernible link with the settlor. Thus, it is likely that the trust will fail.
e) Here, there is existence of a fixed trust due to it being residuary (Palmers case) and the issue is of objects. As stated above, fixed trusts require a complete list which has to be conceptually and evidentially certain. In the current case, it is difficult to determine who has a moral claim, meaning who has a good character. Because such is difficult to determine, Walter will act as an arbiter. An arbiter is appointed to overcome conceptual uncertainty (Re Tuck). The arbiter’s decision is considered to be final and thus, Walter’s decision will be final and binding (Re Leek). Therefore, whoever Walter selects, will become part of the complete list along. The list of objects must be identifiable and identified. Stating the obvious, if Walter has selected, then both conceptual and evidential certainty will be met. Trust is valid. 
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