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Evaluate the aims and objectives of employment regulation. (AC 1.1)
Employment law aims to regulate the relationship between employer and employee (Ross, 2010). Employment legislation aims to address the imbalance of power between employee and employers deterring employers exploiting this power. It is subject to a large amount of controversy and debate; generally the arguments against employment law are economical  whereas arguments in favour are grounded by social justice (Taylor and Woodhams, 2022a).
Employment law is everchanging at a fast pace in the UK; it aim to bring fairness, and inclusion into the workplace and basic rights such as the right to be consulted by an employer or a the national minimum wage  (Daniels, 2022). Whilst having a ream of legislation under employment law, it does not mean that employee will always be treated well, it however does impose penalties should anything unjust occur. 
Whilst the intent is to protect and safeguard against discrimination, unfair dismissal, negligence, or exploitation; there is a significant impact on employer. The extensive legislation especially for small businesses; is burdensome and increases the risk associated with employing staff causing higher unemployment lower economic growth as result of lower productivity (Taylor and Woodhams, 2022a).  
Whilst the main argument heard in favour of employment regulation is often that of social justice; it should also be noted the positive economic arguments that support the regulations. Good employment practises generate trust, when there is a trusting relationship established between the employer and employee, employment engagement and satisfaction increase which directly correlates to increased productivity, higher performance, and good customer service (Taylor and Woodhams, 2022a). 
Examine the role played by the tribunal and courts system in enforcing employment law. (AC 1.2)
UK law is made up of civil and criminal law; in criminal law, the burden of proof ‘beyond reasonable doubt’ lies primarily with the prosecution whereas in civil law the standard of proof is ‘on the balance of probabilities’ making it comparably easier to prove, and the burden of proof whilst varying depending on the type of case, in general is the claimants responsibility (CIPD, 2021a). 
Employment Law is predominately ruled by civil law, resolving a dispute between two parties (the claimant and the respondent), and is based on the law of contract, property or tort (Daniels, 2022). Whilst employment law in general is heard in civil court, there are five main acts in which criminal rather than civil proceedings may be pursued such as the corporate manslaughter and homicide act 2007 (Daniels, 2022). 
Whilst the majority of employment law will be resolved by civil law; generally, through the employment tribunal, it is prudent to note that should a breach of contract claim such as wrongful dismissal have a value of £25,000 or more it would need to be heard through the normal civil court structure, starting in county court rather than being heard in the employment tribunal (Daniels, 2022). If a claim exceeding the value of £25,000 is heard by an employment tribunal rather than county court, the maximum the claimant can be rewarded is limited to £25,000 as seen in Fraser v Hlmad Ltd 2006.
Employment tribunals were renamed in 1998 from the 1960s term industrial tribunals; the remit has grown over time and now covers over eighty different types of claim including breaches of the Working Time Regulations 1998 or of the Public Interest Disclosure Act (CIPD, 2021a).
To bring a claim to the tribunal, usually the claim needs to made within three months minus one day of the issue and the claimant must first inform the Advisory, Conciliation and Arbitration Service (ACAS) of their intention to bring the claim (Taylor and Woodhams, 2022a). As the Court structures are hierarchical, an appeal of the tribunals decision can be made based on a point of law to the employment appeal tribunal, in general this will then be appealed in the court of appeal and then onto the supreme court; in certain cases with the permission of the employment appeal tribunal this appeal can be heard directly in the supreme court.
Explain how cases are settled before and during legal procedures. (AC 1.3)
As a result of the Enterprise and Regulatory Reform Act 2013 early conciliation was made compulsory from 6 May 2014, in general a claimant cannot make a claim to the employment tribunal without first going through the ACAS early conciliation process (Daniels, 2022). A certificate will be issued by ACAS when conciliation is either refused or concluded with no settlement being reached to enable the ET1 form to be completed and a claim to be made to the employment tribunal (ACAS, no date a). After the early conciliation process that can last up to six weeks, the claimant has one month to enter the claim via an ET1 form to the employment tribunal. 
ACAS will aim to achieve conciliation both before through use of early conciliation processes and after the claim has been presented (known as conciliation) and will automatically receive copies of completed ET1 (detailing the claim and submitted by the claimant) and the ET3 (response from the respondent). If ACAS settle a claim this will be done via a written agreement known as a COT3. The COT3 is binding, and once the terms are agreed with the ACAS officer the COT3 will be written and sent to both parties to be signed (CIPD, 2022b). 
Alternatively a settlement agreement can be reached, these require the claimant to seek legal independent legal advice which must be certified in writing that this advice has been sought. The settlement agreement previously referred to as a compromise agreement; will often have confidentiality clauses, although these must be ethical and appropriate (CIPD, 2022a). If a settlement agreement is discussed but then no agreement reached, the discussions cannot be used as evidence in the related legal proceedings. Admissibility of settlement offers and discussions are regulated by section 111A of the Employment Rights Act 1996 and the common law principle of ‘without prejudice’ (ACAS, 2018). Where an existing dispute where genuine attempts to settle and no unambiguous impropriety in conduct during the discussions the principle of without prejudice prevents written or oral discussions from being submitted as evidence to the tribunal or other courts. 
The key differences between the settlement agreement and the COT3, is that the COT3 is free of charge, can easily settle the claims and protect against future claims and legal advice is not mandated conversely in settlement agreements, legal advice is compulsory and must be certified (CIPD, 2022a). 
Evaluate the principles of discrimination law in recruitment, selection and employment. (AC 2.1)
The Equality Act 2010 describes nine protected characteristics that are legally protected; it is illegal to discriminate on the grounds of these characteristics: age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion and belief, sex or sexual orientation (Taylor and Woodhams, 2022a). 
There are six types of discrimination detailed within the act that are not solely specific to disability. Discrimination can be direct, associative, perceptive, indirect, harassment and victimisation (Daniels, 2022).
Direct discrimination is where someone is treated less favourably than someone else on the grounds of a protected characteristic and can not be justified even if committed with the best intentions as seen in Amnesty International v Ahmed (2009).   
Indirect discrimination occurs when a specific group will be severely disadvantaged in comparison to others for example a policy that would be applied to an entire organisation but will adversely affect a specific group with the same characteristic.
Under the Equality Act 2010 there is a legal responsibility for employers to ensure no unlawful discrimination occurs during the recruitment and selection processes (Taylor and Woodhams, 2022b).
Charlotte and Madeleine are advised to review their recruitment strategy as there are several potential discriminatory cases that can be brought should they pursue this method for example age and gender. Specifically recruiting young men because of the potential of employee taking maternity leave as indicated, would also pose a risk of discrimination on the grounds of pregnancy and maternity. In the case of recruitment and selection where direct discrimination occurs such as not appointing a woman because of her gender; when this is proven on the basis of balance of probabilities the employer must compensate the claimant, no defence would be heard as rejecting a candidate based on a protected characteristic is unlawful (Taylor and Woodham, 2022a). Where there is indirect discrimination in recruitment processes, the same legal tests would be undertaken to determine cases, however there may be a defence presented. 

Discuss the legal requirements of equal pay. (AC 2.2)
The right for two employees of different genders who are part of the same company or industrial contract to receive equal pay for ‘like work, work which is rated as equivalent and work of equal value’ is a fundamental right under the long-established employment regulations (Taylor and Woodham, 2022a). 
Charlotte will have to prove that the work carried out by the two managers cannot be classed as any of the three definitions. 
Like work will be looked at in a very broad scope by a tribunal, with a view of the total work and what happens regularly with little emphasis being placed on small ad hoc tasks (Daniels, 2022).  Work rated as equivalent can only be used where a non-discriminatory job evaluation scheme is in place; the evaluation scheme must be analytical breaking each component down rather than reviewing the entire role in one view as with non-analytical job evaluation and come out with the same rating even if the roles are deemed different (Daniels, 2022). Work of equal value is a long and complicated process to bring successfully, often an independent expert is appointed to investigate such claims; these claims are brought when the employee believes that two different roles require similar skills and abilities (CIPD, 2022c). 
A claim for equal pay can be brought to the tribunal during employment or within six months of ceasing employment with the compensation being arrears of pay or damages limited to two years prior to proceedings. If an employer is found guilty and loses an equal pay claim, a pay audit must be undertaken as per The Enterprise and Regulatory Reform Act 2013 unless one of the three exceptions are applied. The Equality Act 2010 (Equal Pay Audits) Regulations 2014 define the circumstances in which a pay audit need not be undertaken as, an audit has been completed in the last three years (from the date of the tribunal judgement), a clear pay scheme is already in situ giving no reason to think another breach may occur, it is easily identifiable what actions to prevent recurrence are needed without an audit or the disadvantages of the audit outweigh the benefits.
Charlotte would be advised that if there is no clear difference of skills and abilities required or a clear difference in duties and overall responsibilities then it is likely that an equal pay claim would be successful should it be brought to tribunal.
Discuss the legal implications of managing change. (AC 3.1)
When managing changes there is a risk if great care is not taken to breach employment law. If breached, staff (or former staff) may seek through the courts damages as compensation. Mangers need to ensure that amendments to terms and conditions are lawful and may need to take redundancy law and the Transfer of Undertakings (Protection of Employment) Regulations (Taylor and Woodhams, 2022a). Possible breaches of contract that would result in wrongful dismissal can be; insufficient or no notice with the exception of justified summary dismissals; breach of contractual disciplinary procedure, termination of a fixed-term contract before the end date or breach of contractual redundancy procedures (Daniels, 2022). 
Any employee who has been in continuous employment with the employer for a period of two years or more has the statutory right to redundancy pay which is calculated in three ways depending on the age of the employee and any further payments as agreed in the contract of employment (Cabrelli, 2012). The minimum levels of redundancy pay are set out in statutes and will increase each year based on age, length of service and current salary. As per early 2022 the maximum statutory claim was capped at £16,320, in practice many employers will pay more than this often as they are contractually obliged to do so.
Employees may be classed as redundant if the employee has or intends to cease operating for the purpose the employee was employed, there is a change of operating base; this may be avoided if there is a mobility clause in the contract and the request to travel to the new base Is proven to be reasonable or the requirement of the business is ceasing or reducing (Daniels, 2022). There are also a number of procedural requirements that employers must comply with including those stated in the section 188 (4) of the Trade Union and Labour Relations (Consolidation) Act 1992.  The main requirement for the employer is to identify an ‘at risk’ pool, to consult with those at risk, if this was to be over twenty redundancies, it must go through collective consultation and finally the selection must be objective and reasonable (Taylor and Woodhams, 2022a).
Given the statutory rights of employees and the rules surrounding redundancy, should Charlotte and Madeline dismiss all employees with only their two-week payment they will likely face wrongful dismissal claims. Charlotte and Madeline need to consider whether the employees mee the criteria to be considered as redundant, if they do meet the criteria detailed above then consultation must be undertaken individually. 

Explain the legal requirements relating to transfers of undertakings. (AC 3.2)
The Transfer of Undertakings (Protection of Employment) Regulations 2006 (known as TUPE) protects the contractual rights of an employee should the business be transferred from one owner to another (Daniels, 2022). A transfer can be defined in two ways, the transfer of an entity retaining the identity and purpose or a change of service provision; these are not mutually exclusive. 
There are key employee rights when they are part of a TUPE transfer; formal consultation for those affected by both parties the transferor (old employer) and the transferee (new employer), continuity of service to be upheld by the transferee, terms and conditions, whether contents of the contracts, liabilities or benefits as well a collective agreements will be retained, it is unlawful to force changes (Taylor and Woodhams, 2022a). 
In the scenario presented with Charlotte and Madeline, there would be a transfer of an entity whilst retaining the identity as the nature of the business will not change. As this would qualify as a TUPE transfer, it would be unlawful for Charlotte and Madeline to insist that the employee must transfer to new terms unless there is an economic, technical or organisations (ETO) reasons for changes to the workforce and terms and conditions (CIPD, 2022d). 
Should Charlotte and Madeline not comply with the TUPE 2006 regulations and cause any substantial detrimental change in working conditions due to the transfer may cause an unfair dismissal claim due to objecting to the transfer. Should the employee resign, they may pursue a constructive dismissal claim could be pursued in the same way as a breach of contract through an employment tribunal (CIPD, 2021c). Charlotte and Madeline may try to harmonise the terms of the contracts, if the employees refuse the changes and are dismissed, this will be an unfair dismissal if there is not ETO reason as seen in Hazel vs Manchester College 2014.
Explain the major statutory rights workers have in relation to pay. (AC 4.1)
The National Minimum Wage Act (1998) applies to those under the age of 23 who are leaving school as well as those that are apprentices and gives the right for workers to receive a minimum hourly rate of pay. The national living wage (NLW) is a voluntary by employers, it is higher than the national minimum wage but there is no legal requirement to pay the higher living wage (Daniels, 2022). The NLW is paid to those over 23, there are four levels of payment based on age and an apprentice rate which are all reviewed every year.
There are differing rights depending on employment status, in UK employment law there are three principal categories of employment status, employee, worker and self-employed determined by terms of contract and how in practise they operate (CIPD, 2021d). Both employee and workers are protected against detrimental treatment by employers in respect of pay as per the National Minimum Wage Act 1998, annual leave entitlement and rest breaks detailed within the Working Time Regulations 1998, unlawful deductions from pay, itemised pay statements, whistleblowing (Public Interest Disclosure Act 1998) and have the right to be accompanied at disciplinary or grievance hearings (CIPD, 2022f).
The Employment Rights Act 1996 requires employers by law to give all employees and workers payslips detailing total pay before and after deductions (gross and net pay), variable deductions such as NI and pension schemes which vary based on the amount one is paid, fixed deductions such as union subscriptions and should payment be in more than one method a breakdown of how the wages are paid (ACAS no date b).
Based on the statutory rates as at April 2023 Charlotte and Madeline would need to pay any employee over the age of 20 a minimum rate of £10.18 per hour to comply with the National Minimum Wage Act (1998). As such paying £9 an hour may be unlawful depending on the age of the sales assistants. If the decision is made to equalise pay across all sales assistants regardless of age, it would be advised to set the rate based on NLW which stands at £10.42 in April 2023 (CIPD 2022e). Failure to pay national minimum wage could result in a maximum fine of £20,000 per employee should an application be made to the employment tribunal (Daniels, 2022).
Explain the major statutory rights in leave and working time. (AC 4.2)
The UKs Working Time Regulations 1998 (WTR) detail the minimum conditions for rest entitlements, annual leave and weekly working time limited to an average of 48 hours over a 17-week period (although there is an option to opt out of the 48-hour working week). 
WTR allow basic rights for employees on top of the 48-hour week whereby full-time workers are entitled to a minimum 28 day paid leave a year, in work rest break should a shift or working day be longer than 6 hours, a day a week off and 11 hours a day of rest (CIPD 2022g). 
Should an employer not comply with WTR, and the tribunal is presented the case within the three-month limit there is potential for the tribunal to award compensation based on loss; should the tribunal believe it reasonable there may be an extended period in order for the claim to be brought (CIPD, 2020a). 
As Kit is working 60 hours per week based on his 12-hour working pattern over 5 days a week, if Kit has not signed an opt out of the WTR then the number of hours working is in breach of the regulations. If Kit reduces his hours inline with the WTR 48 hours over a 17-week reference period, whilst the employee must not suffer detriment, he will risk a lower income as seen in Clamp v Aerial Systems (2004) due to working fewer hours. 
Charlotte and Madeline would be advised to review Kits working hours to ensure that the weekly rest periods are being met in light of the complaint. A worker is entitled to at least 24 hours uninterrupted rest every 7 days, which can be averaged out over a 14-day period; an adult worker is also entitled to 11 consecutive hours rest in every 24-hour period (Daniels, 2022).
As Kit has also noted he feels there is insufficient annual leave, Charlotte and Madeline are advised that the minimum annual leave entitlement for a worker in the UK is 5.6 weeks (28 days) inclusive of 8 bank holidays, this is in excess of the European Working Time Directive of 4 weeks and should not be confused. Should there be a breach in WTR in relation to Kit not being allocated sufficient leave, the remedy could be back pay of all leave not taken as seen in King v Sash Windows Ltd (2017).
Explain the main principals of maternity, paternity and adoption rights in the context of employment rights. (AC 4.3)
Statutory rights for parental leave and pay apply both before and after birth. Maternity, paternity, and adoption rights apply for mother, fathers, partners (including same sex parents) and adoptive parents. 
There are three different types of maternity leave identified in the statutory scheme which are ordinary maternity leave (OML), additional maternity leave (AML) and compulsory maternity leave (CML). 
CML is the 2 weeks after the birth and only applies if a woman decides they do not wish to exercise their right to the 26 weeks OML; OML has no qualifying period of service (Taylor and Woodham, 2022a). AML applies only to employees under a contract of service and runs for a further 26 weeks after OML; the right to return to same job is practicable following AML (Taylor and Woodhams, 2022a). 
To qualify for maternity, leave the woman must inform her employer that she is pregnant, her expected week of childbirth (EWC) and the date in which she intends to start OML, this must be done prior to the 15th week before EWC (Daniels, 2022).  
All pregnant employees have the right to paid time off for antenatal care, antenatal care must be appointments at the advice of registered doctor, midwife or health visitor. The employer can ask for proof of the pregnancy prior to approving paid leave (with the exception of the very first appointment). Unless agreed otherwise, time off can be granted for the appointment and any necessary travel or waiting times, but the employee is expected to work before and after the appointment (CIPD, 2020b). During maternity leave the employee is entitled to the benefits in their contract if she was not absent with the exception of remuneration and is also bound by these term and conditions; contractual holiday allowances will accrue throughout OML and AML as will continuity of service (Daniels, 2022). The employee on maternity leave is entitled to up to 10 keeping in touch (KIT) days without losing any statutory maternity pay (SMP) entitlement; these days are intended to preserve a relationship between employer and employee and allow training or updating of events that have occurred but are not mandatory, they are through mutual agreement (CIPD, 2020b). 
SMP is payable for a 39-week period by the employer providing the employee has continuous service with the employer for 26 weeks prior to the 15th week before EWC and meet certain NI lower earning limit requirements; women who do not qualify for SMP may qualify for maternity allowance (CIPD, 2022h). As Coco meets the criteria, she is entitled to SMP and is entitled to OML & AML. Denying the statutory rights of maternity leave or pay would be discrimination because of the pregnancy under the Equality Act 2010 and would be remedied by compensation (with no maximum limit) at an employment tribunal.
Ordinary paternity leave and statutory paternity pay (SPP) are benefits that the father or partner of the child’s mother and is taken over a period of two weeks within 56 days of the birth.
Parents adopting children are allowed the same entitlements as parents of new-born children, one parent can claim SMP and the other would be entitled to the benefits of paternity leave, the key date for adoptive parents is the day the child is matched to the parents (Taylor and Woodhams, 2022a). 
Should a mother choose, there is an option to shared parental leave whereby part of their leave can be shared with the other parent providing both parents meet the requirements to be eligible and provide at least 8 weeks’ notice (CIPD, 2022h). 
Explain other employment rights relating to flexible working. (AC 4.4)
For an employee to be eligible to make a flexible working request they must have 26 weeks’ continuous service; applications can range from reduction in hours to the same hours but a differing pattern of work (Crossland, 2018).
Employers are obliged to give all written requests submitted meaningful consideration within three months of the request being received. Any rejections made based on at least one of the prescribed business reasons. The Flexible Working Regulations 2014 note that a flexible working application must be dated, state any previous applications with the date they were made and be in writing. 
The Acas code of practice (2014) guides employers on key points when reasonably considering the request; discussing the request with the employee is vital, where possible in a private room but ensuring the employee is aware they are entitled to be accompanied to this meeting by a colleague or union representative. 
The legislation provides a number of reasons that a request can justifiably be refused, however as seen in Commotion Ltd vs Rutty (2006) if the concerns are not substantiated then the employment tribunal may find that the employer has breached The Flexible Working Regulations; as such the facts for refusal need to be well documented and detailed in the written response. 
(Daniels, 2022) outlines the business reasons within the legislation that allow an employer to reasonably refuse a working request as:
inability to rearrange work among existing staff, 
unable to recruit additional resource, 
detrimental impact on quality, performance or ability to meet demand,
 burden of extra cost, 
insufficiency of work during the time the employee proposes to work 
planned structural changes.
Should a refusal of request be brought to the employment tribunal, and it is found the employer has mishandled the request, the tribunal can either make an order to reconsider the request or can award compensation up to 8 weeks’ pay. It is imperative that employers apply reasoning consistently when reviewing requests as if they are not additional claims can be brought in association with the review such as discrimination as seen in Seville v Flybe plc (2016). 
Charlotte and Madeline should consider the request for flexible working. They should have a discussion with the employee to understand why the request has been made in full and consider the benefits to the employee alongside any adverse impact there may be to the business before communicating the decision to Chelsea. 
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