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Background – 

Our client, Kim Cottrell, aged 26, is currently confronting a charge of Assault Occasioning Actual Bodily Harm resulting from an altercation at the Dog and Duck Public House. The incident transpired on Saturday, March 2nd, 2024, in the aftermath of her aunt's passing. Bob Branning, the alleged victim, made a disparaging comment regarding the deceased, provoking Kim to respond with a physical altercation that resulted in noticeable bruising to Bob’s cheek and jaw.

Criminal Offence – Assault Occasioning Actual Bodily Harm (ABH) 

Kim has been charged with Assault Occasioning Actual Bodily Harm and has been granted release on Unconditional Bail. The legal framework pertinent to Kim's situation is encapsulated in the Offences Against the Person Act of 1861, specifically Section 47, addressing assault leading to actual bodily harm (OAPA, 1861). According to Jonas (2021, pp. 40-48), as expounded in Chapter 3 of Actus Reus and Mens Rea in International Criminal Law, the actus reus necessitates the application of force, constituting the essence of the act articulated in the delineation of the charged offence. The Mens Rea, on the other hand, mandates an intentional or reckless act; both conditions must be met to establish criminal liability. In Kim's case, she fulfils both aspects of the offence by employing force and recklessly slapping Bob across the face. The precedent of R v Chan Fook [1994] aligns with the circumstances, providing relevant context. The responsibility of analysing all circumstances and selecting the appropriate charge rests with the prosecutor. Guiding this decision-making process are vital principles. Firstly, the severity of the inflicted injuries plays a pivotal role in charge determination. Notably, serious injuries characterised by extensive and severe bruising typically warrant charges under section 39. Conversely, in cases of less serious injuries, such as mild bruising, the charge choice may vary unless aggravating characteristics are present (Crown Prosecution Service, 2022).

Range Of Sentences

This offence falls within the triable either-way category, carrying a potential sentencing range from a fine to a maximum of five years in custody. The court's delineation of the crime category should be based solely on pertinent factors, thoroughly considering guilt and harm. The assessment of culpability and harm involves a comprehensive examination of all aspects of the case. In Kim's case, as per section C, the absence of a weapon and the nature of the assault being characterised as impulsive and brief suggest a lower level of culpability. Concerning the harm category, there is discernible physical harm with a limited impact on the victim. Additionally, if Kim were to be tried in the magistrates’ court, the recommended category range would be a Band B fine and a sentence of up to twenty-six weeks in custody, as stipulated in section A [8.31] – A [8.32] of the Magistrates Court Guide 2015 (Turner, A. 2015). 

Aligned with the sentencing guidelines delineated by the Sentencing Council (2024) for both magistrates and crown court proceedings, aggravating factors indicative of heightened culpability encompass committing an offence while under the influence of alcohol and drugs. Furthermore, circumstances suggesting a more than usually severe degree of harm may manifest when the offence occurs in the presence of others, such as relatives or children of the victim.
In Kim's case, her being under the influence of alcohol and the presence of others during the incident constitutes aggravating factors that warrant consideration in the assessment of her precedent. Notably, Chapter 3 of the Sentencing Act (2020), Section 65 (2)(a), Kim's prior conviction for shoplifting seven years ago, may not bear relevance to the current offence. Similarly, Section 65 (2)(b), addressing the time elapsed since the pertinent previous conviction, is likely to be of negligible significance in this context.
Under Chapter 3, Section 73 (2) of the Sentencing Act (2020), a pertinent mitigating factor involves a potential reduction in sentence attributable to a guilty plea. In evaluating this factor, the court must consider both the stage in the proceedings where the offender expressed the intention to plead guilty and the contextual circumstances surrounding the indication. Remorse is another salient mitigating factor, where the court must ascertain the sincerity of the offender's remorse for the transgressive behaviour. It is imperative to note that this consideration holds independently of any previous acknowledgement of guilt, emphasising the significance of genuine remorse in influencing sentence reduction as established in Assault Occasioning Actual Bodily Harm, Magistrates Court (Sentencing Council 2024). Kim has informed us of her intention to enter a plea of Not Guilty, a factor that warrants due consideration in establishing her case.

Procedure for Allocation and Options for Kim

Kim's offence falls within the category of being triable either way and is technically indictable. According to McPeake et al. (2020, pp. 66-67), there exists the possibility for her case to be heard in a magistrate's court if an agreement is reached between both magistrates and the defendant. The procedural framework governing the determination of the trial venue for an offence classified as triable either way is stipulated in The Magistrates' Court Act (1980). This process unfolds in two stages. The initial stage focuses on ascertaining the defendant's anticipated plea, commonly called the plea before venue. Should the defendant enter a guilty plea, the court proceeds to the sentencing stage. In the event of a not guilty plea, the second stage ensues, which is to deliberate on the trial court. It is noteworthy that Kim reserves the option to elect a trial by jury in the crown court if she desires.

The advantages of Kim being tried in a Magistrates' Court are multifaceted. Firstly, this forum typically exhibits a less formal and intimidating atmosphere compared to higher courts, thus potentially alleviating any apprehension experienced by the defendant. Often perceived as more approachable figures within the legal system, Magistrates contribute to this amicable environment. Additionally, Magistrates' Courts possess fewer sentencing powers, potentially resulting in a more lenient outcome for Kim. Conversely, the disadvantages of Kim being tried in a Magistrates' Court are notable. As these courts typically do not provide the option of trial by jury, Kim may find herself bereft of this safeguard, potentially impacting the perceived fairness of the proceedings. Moreover, representation by a solicitor rather than a barrister is common in Magistrates' Courts, potentially limiting the depth of legal advocacy available to Kim. On the other hand, if Kim opts for trial in the Crown Court, several disadvantages will emerge. Firstly, the Crown Court possesses more extraordinary sentencing powers, which could lead to more severe penalties if Kim is found guilty. Furthermore, the heightened expense associated with Crown Court proceedings and the potential for increased media attention and resultant public scrutiny presents significant drawbacks. This media exposure could not only exacerbate the stress experienced by Kim but also compromise her privacy and reputation. In sum, the choice between Magistrates' Court and Crown Court proceedings entails carefully considering the advantages and disadvantages of each forum and the circumstances surrounding the case at hand. (SMQ Legal Services, 2021). 
Legal Aid
Kim, who has recently experienced redundancy and is currently unemployed, presents a potential candidate for legal aid eligibility under sections 11-15 of the Legal Aid, Sentencing and Punishment of Offenders Act (2012). This legislation outlines provisions for individuals with limited financial means to access legal assistance. Given her unemployment status and reliance on benefits, Kim's circumstances align with the criteria delineated in the sections.
Moreover, Kim has raised concerns regarding her treatment following her arrest, particularly regarding her access to legal representation. Her assertion that she was not informed of her right to consult with a solicitor while at the police station warrants scrutiny, considering statutory obligations outlined by governmental sources. According to the official guidance provided by the GOV.UK (2019) and stipulations within the Police and Criminal Evidence Act 1984 (PACE) Code C Section 58 Access to legal advice (1984), detainees are entitled to be informed of their right to seek free legal advice after arrest and before any interrogation. This statutory requirement mandates that detainees be apprised of their entitlement to consult with a solicitor privately, either in person, in writing, or via telephone, emphasising the availability of independent legal advice at no cost.
Kim's disclosure underscores potential discrepancies between prescribed legal protocols and the treatment she experienced. Such discrepancies may implicate procedural irregularities and warrant further investigation to ensure adherence to statutory obligations. An additional concern that has been brought to light pertains to Kim's assertion that she declined to undergo fingerprinting while in custody yet was compelled by a police officer to submit to the process against her will. Reference to the Police and Criminal Evidence Act (PACE) Code C Section 61 (3)(a) and (4)(a) elucidates the provisions authorising the acquisition of fingerprints without explicit consent from individuals aged ten or above under certain circumstances. These circumstances include being detained at a police station consequent to arrest for a recordable offence or being detained and charged with a recordable offence (PACE, 2023).
Considering these legal provisions, it appears that Kim's refusal to consent to fingerprinting does not constitute a sufficient basis for contestation.
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