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Task One

Q.1 Explain the reasons in favour of more employment regulation and the role played by the tribunal system in enforcing employment law (AC 1.1, 1.2, 1.3)

(AC 1.1)
(Employment law regulates the relationship held between employers and employees. It oversees the way in which employers can treat their employees, what they can in return expect from employees, and governs employees rights in the work place (CIPD, 2022). Key pieces of primary legislation in the areas of Employment Law include the Employment Rights Act 1996, Employment Act 2002, Equality Act 2010, Enterprise and Regulatory Reform Act 2013, and the Trade Union Act 2016 (CIPD, 2021). 

The aims of these Acts of Parliament are to help achieve social justice, inclusion and fairness in the workplace. According to an Article in Reed (2022) “employment law also helps us combat discrimination, and effectively promote equality at work”. However, not all legislation is as straight forward and easily implemented. Recent changes with Brexit has left several areas of law left ambiguous, with many regulations EU driven, leaving many of our current laws uncertain over potential future changes (CIPD, 2022). Future uncertainty is not the only negative talking points when discussing Employment Regulations, the legislation is too complex. The users, both employers and employees often comply with legislation that is describes are “onerous” and “extremely difficult to navigate” (Cabinet Office, 2013). According to studies by UKELA and NAO (2012) “some SMEs feel intimidated by employment law, and that they limit their engagement to the minimum” (Cabinet Office, 2013). 
(AC 1.2)
Employment tribunals deal with claims which are brought forward by an employees against their employers. As already stated, law is complex, specifically employment law. In short, an employment relationship is governed by both a contract of law and statute law. Cases covering disputes via contract are dealt with by either tribunal or civil court (County Course and High Court). And most statutory rights can only be enforced in tribunal (CIPD, 2022). These are the three potential places in which Employment cases start. 
Firstly let us look at tribunals, these are claims which are brought forward by employees against employers. Examples of typical cases are; discrimination (e.g. race, sex, disability, etc.), equal pay, wrongful dismissals, and many other issues. However, before it reaches the stages of an employment tribunal, the employee must first contact Acas to try and resolve the dispute through early  conciliation (aimed of agreeing a settlement before hearing). If the conciliation is unsuccessful of settlement or even withdrawal, then tribunals lead to two types of hearings. Preliminary Hearing, this is a short hearing which covers any issues which can hinder the full hearing running smoothly. After this, the Full Hearing – where all evidence is heard. The evidence will need to be thoroughly prepared and examined, and it is presented via a ‘bundle’ holding all documents agreed by both parties. The types of evidence often within the bundle include contracts, letters, emails, meeting notes, etc. Accompanying the evidence presented will be witness statements. These will be provided from all witnesses with involvement of evidence at the hearing. This takes us to the hearing itself, at the hearing, the Employment Judge will set out the issues, this can be either in person or online, and will involve all parties and witnesses. During the hearing, both parties will be given the opportunity to fully present their case, with each witness taking an oath before reading. Judgement is not always given on the day. The different awards than can be given to the successful claimant are as follows; 

Reinstatement (the employee gets their job back).
· Re-engagement (the employee returns to the organisation in a new role).
· Compensation.
· Payment of wages or monies due to the employee.
(Reinstatement and re-engagement are rare). 
(CIPD, 2022)

The losing party in an employment tribunal has 42 days to appeal, this is via the Employment Appeal Tribunal. The number is appeals is generally small, however, they are very important. They set precedent and judgements on how the law should be interpreted – which can then be applied by future tribunals. Furthermore, rulings can be appealed to the Court of Appeal. This can be costly as senior barristers are brought in to argue the case. There is also the Supreme Court, this court hierarchy is triggered when there is ‘significant’ implications to other – many employers / employees / general public. According toe CIPD (2021) The Supreme Court “has the final say in any matter which exclusively concerns UK Law. 
Then we have civil courts, here cases and disputes which relate to common law are heard (in either County Court or High Court). Some examples of disputes include breach of contract, negligence, defamation, and personal injury claims (including mental health issues). According to the CIPD (2021) “The High Court will only hear cases in which more than £15,000 in damages is being sought (£50,000 in the case of personal injury cases). In either court, however, cases are heard by judges sitting alone, except in very rare circumstances”. Representation in the High Court comes via barristers and few solicitors, meaning that it can be very costly, especially for the losing side who traditionally is ordered to pay their opponents legal costs. 
(AC 1.3)
Settlement agreements are legally binding contracts used to end employment. This happens with agreed terms which consist of the employee making binding promises not to sue the employer, in return for a payment.
As already touched upon, Acas must conciliate most claims brought in employment tribunals. There are some advantages of the COT3 form of settlement drawn up by Acas. For example, It's free of charge – which is a important factor for many people – with legal fees for losing side being excessive. Also, this can settle all claims between the parties, including ruling out future claims. There are a number of different ways to settle an employment dispute without going to a full hearing. It can either happen between themselves directly, by using conciliation service (via Acas), or by using a mediator. 
As well as an Acas COT3 agreement, there is also settlement in the form of a Settlement Agreement. This differs to a COT3 as it requires the employee to seek independent advice from a solicitor or appropriate person. Many of these agreements utilise confidentiality clauses, however these are only to be used where necessary – settlements signed without this advice will not be binding. However, the solicitor is not obliged to advise whether it is a “good deal” as seen in the case of McWilliam v Glasgow City Council (2007), where it was argued that advice needs to be given on the terms and its effect on the employees ability to bring forward a complaint. 
 When considering what form of settlement is deemed fit for purpose the CIPD (2022) suggest that due to high costs and time for employers “we encourage the use of alternative dispute resolution, particularly mediation, as a means of resolving disputes early”. This has become even more prevalent, due to the COVID-19 pandemic, avoiding claims is crucial due to the length of time for cases to be heard. 

Q.2 Explain:
(a) the major statutory rights employees have in relation to pay, time off and working time and,
(b) the major family-friendly employment rights (4.1, 4.2, 4.3, 4.4).

(AC 4.1)
Under UK law, all employees are granted certain statutory rights. These rights begin as soon as an employee started working, whether it be full-time or part-time. According to Gov.UK (2022) employees are entitled to getting the National Minimum Wage (pay), a statutory amount of holidays, protection against unlawful deductions from pay, protection again unlawful discrimination, and only be allowed to work no more than 48 hours per week, etc. So what are statutory the rates of pay we as employees are entitled to?  These are displayed in the table below; 
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(Welsh Government, 2022). 
Furthermore, the Equality Act 2010 gives both men and women the right to equal pay for equal work. If there are differences in pay, bonus or other remuneration, employers should consider if those are objectively justified and non-discriminatory. As seen in the case of Asda Stores Ltd v Brierley and others, Supreme Court,  (26 March 2021). 

(AC 4.2)

As already touched upon, the working week is limited to an average of 48 hours, with the working day accumulating to around an average of 8 hours. This has been introduced and governed in the UK by the Working Time Regulations 1998. A good example highlighting the issue of working hours and rest periods between shifts can be found in the case of Truslove v Scottish Ambulance Service, (8 April 2014). Two paramedics were required to provide cover across different stations, away from their usual base. They claimed that the time spent on call counted as working time – therefore were entitled to a rest period. This case went to the Employment Appeal Tribunal, where it was held that the paramedics lacked ‘freedom to be anywhere’, and it was wrong to state they were ‘at rest’ while on call (CIPD, 2022). 
Another important factor to consider is employee entitlement to leave. For example, under statutory law, employees are eligible for 28 days paid leave (pro rata for part-time employees). When the time itself is actually taken need to be agreed between employer and employee. For example, during my time at UWTSD, my line manager would authorise my leave. In most roles, people undertaking similar duties in a time wanting similar leave can leave teams shorthanded and therefore could potentially cause an issue.   According to CIPD (2022) the Working Time Regulations currently provide employees with the following basic rights and protections:
A limit of an average of 48 hours a week over a 17-week period which a worker can be required to work.
A limit of an average of 8 hours work in 24 hours which night workers can work.
A right to 11 hours rest a day.
A right to a day off each week.
A right to an in-work rest break if the working day is longer than 6 hours.
A right to 28 days paid leave for full-time workers per year.








(AC 4.3)
When considering leave and time away from undertaking work duties there are additional factors that can come into considering and are protected legally. For example maternity, paternity and adoption all hold statutory rights (legislation found within Employment Rights Act 1996, Employment Relations Act 1999, Employment Act 2002, Work and Families Act 2006, 2014). Like most legislation these have a number of contributing factors, circumstances, and important points. Firstly, let us look at maternity. According to CIPD (2021) a biological mother is usually entitles to take 52 weeks’ maternity. The first 26 weeks being ordinary maternity leave, and the following 26 weeks classed as additional. If parents satisfy eligibility they can choose to switch parts of the 52 weeks of maternity. Under this sits the statutory pay – these are the minimum provisions in place. An employer can override the statutory – as long as it is more beneficial to the employee. There is also a special provision for those on maternity called Keep In Touch days. These give the employee a right to work for up to 10 days (these are not enforced – and employers must approach sensitively). These can be a useful way to integrate those back into the team and welcome them back to the company. For Paternity rights there are eligibility factors around continuous employment, the relationship to baby, and responsibility for the baby’s upbringing. Unlike maternity leave, paternity has a statutory maximum of two weeks. However, in some working practices and my own experiences, it is often known that the father / partner can add additional annual leave onto the statutory amount – giving more time with the new-born.  This also follows a statutory rate of pay. 
An additional form of leave to consider is those undertaking an adoption process. The Statutory adoption leave and pay in the UK has been similarly in line with the Statutory maternity leave. Those who are eligible may take up to 52 weeks adoption leave – split similarly with maternity – 26 weeks ordinary and 26 weeks additional. Only 1 partner can take the full adoption leave – the other could get paternity instead (Gov UK, 2022). 

(AC 4.4)
 According to the CIPD (2021) “in 2003 the UK Government introduced the ‘right to request flexible working’. This not covers all employee that have a minimum of 26 weeks continuous employment. Since the COVID-19 outbreak, we have seen a surge in home working environments. This has meant businesses have had to become flexible and adapt in their approach. For example, in my experiences, working across the FE and HE education sectors, it was encouraged to learn to handle our caseload, workloads, and wellbeing. Although home working is clearly not suitable for all roles (e.g. mechanics, doctors, hospitality, etc), the adoption of flexible working practices has taken off. 
Aside from home working, other forms of flexible working could include part-time contracts, term-time only, employees undertaking job sharing, flexitime, and even things such as career breaks and zero hour contract. The spectrum is enormous and every growing. 

Q.3 Evaluate the key concepts around:

(a) Discrimination law in recruitment, selection and employment (AC 2.1)
(b) Equal pay (AC 2.2).

(AC 2.1)
In order to evaluate the principles of discrimination law in recruitment, it is important to understand what the legislation is. Well, according to CIPD (2022) “there is no single Act governing recruitment and selection”. However, this does not mean that there are important pre-employment statutes that deal with how employer discriminate against job applicants. This is most considerably demonstrated via the Equality Act 2010.  The act makes it unlawful for employers to discriminate against applicants because of one or more of the protected characteristics within it. These are as follows; 

· Age
· Disability
· Gender Reassignment
· Race
· Religion or belief
· Sex
· Sexual Orientation
· Marriage and civil partnership
· Pregnancy and maternity 

Having worked as a Recruitment Consultant for a number of years, it became clear why there are protected characteristics and laws against discrimination. Recruitment is an expensive need for all businesses, and getting it right is an important necessity. However, ensuring that there is a fair recruitment, sifting, interview, and selection process for all applicants is essential in order to comply both legally and morally. One example of the way in which businesses avoid discrimination (and also nepotism) is by recruiting ‘anonymously’ or by using ‘competency frameworks’. This is common across all public sectors. Applicants will have their name, sex, age, etc. and all other personal details blanked out up until the point of interview. This then creates a fair system, and allows those invited to interview to be so based on their suitability for the role. At interview, businesses can undertake a scoring matrix, asking each candidate the same questions to ensure a fair and consistent approach. Other things to consider at interview are the health and safety measures and what ‘reasonable adjustments’ would, could, and should be put in place for candidates.

2.2 Discuss the legal requirements of equal pay.
(AC 2.2)
Under the Equality Act 2010 men and women have the right to equal pay, for equal work. An interesting example of this and worth looking at could be the 18 male workers v UWTSD 2013. According to BBC (2014), eighteen men were unhappy that they were being paid less than their females colleagues. However, The men were previously on a 45 hour working week contract, before the 37 hour regulation came in. Once this standardised across their roles the University states they would guarantee eight additional hours of work but as overtime pay. UWTSD had argued that that this was not due to gender, but the changes in the contracts. It was also argued that UWTSD had no involved in the decisions made prior to the merge that saw them overtake Swansea Metropolitan University. The claimants are said to be the biggest group of men to have launches legal action in Britain claiming sex discrimination (The Guardian, 2014). 

 The Equality Act and equal pay goes across the board, and is not defined only by the gender pay gap. Although an important issue, individuals should not be discriminated against for any of the protected characteristics not just gender.  According to CIPD (2021) “There are multiple perspectives on fairness at work. In pay terms, and from an organisation’s perspective, we identify three types:
· The fairness of pay outcomes – how the pay budget should be distributed (distributive justice).
· The fairness of the process used in making pay decisions (procedural justice).
· The quality of the treatment people receive when procedures are implemented (interactional justice).”

Conclusion

It seems evident that without Employment and Equality Laws, individuals would be susceptible to either discrimination or loss of financial, physical and mental support. The UK and EU governs and implements laws in order to protect its people. That’s not to say, it is not complex, at time ambiguous, and on some occasions a failure. However, we would be a lot worse off, with out the protection put in place. 
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Task Two

Dear managing director,
I write in regard to the upcoming closure of site x to provide my advice on a best practice approach for this process to ensure it is as smooth as possible ensuring correct procedure and employee welfare is considered.
A) Given the closure of site x, we are in a position where potentially 5 individuals are at risk of redundancy due to their current base permanently closing and will need to consider offering relocation to one of the two remaining sites. As this would constitute a change of contract, we will need to carry out a consultation period with these individuals to provide official notice of the closure and use the consultation period to discuss their options. In terms of legal considerations, we need to ensure throughout that the decision to close site x is a proportionate action to achieve a legitimate aim; in this case, as a cost saving for the business. 
We will need to review employee contracts to understand if there is a mobility clause. If there is, we are able to relocate the individual to a new workplace location ensuring reasonable notice in line with their contract. If there is no mobility clause, the employee does not have to agree. If this is the case, we would have a redundancy situation and would need to commence a consultation (CIPD HR – inform, 2021).  
B)  As only 5 members of staff are affected, we are not required to follow the collective redundancy framework or timeline however it is often useful to mirror this structure to ensure clarity and transparency for the individuals affected. We will however need to properly inform staff and launch the consultation for change. If we do not do this, we may be at risk of unfair dismissal claims.

Firstly we will need to communicate the closure of site x and write to the 5 individuals directly affected. This letter should include the reason for closure, the commencement of consultation, next steps and what support is available to them during this time.
The affected individuals should be invited to discuss the proposed changes with their line manager at least once during the consultation period. This gives their manager the opportunity to explain the reasons for closing site x in more detail, for the manager to understand how they can support the individual and for the individual to discuss other options or alternatives which may be an alternative to redundancy. 
If we are proposing to move the 5 staff from site x to an alternative site within a 20 mile radius of their existing base, we would need to clarify if we deem this new commute to be a reasonable  change. If we do and the employee declines, they would not be entitled to redundancy as they will have declined what we deem to be a reasonable alternative. It is important during the consultation period to understand the impact for each individual in regard to their proposed new commute and consider any challenges they may have to this particularly around childcare, health conditions or disabilities and caring responsibilities. 

Given the 5 individuals at site x have been employed for at least 2 years, they are all entitled to statutory redundancy pay (ACAS) which should also be considered when reviewing the organisational change budgets. Statutory redundancy pay is as follows;

· 1 and a half week's pay for each full year they were aged 41 years or older
· 1 week's pay for each full year they were aged 22 or older, but aged under 41
· half a week's pay for each full year they were aged under 22

(Source - ACAS)

If an employee accepts the proposal to move to a new site, a date can be agreed for them to commence their duties at the new site and should be issued with a new contract which includes their new working location details. 
Should an employee decline the offer of relocation to an alternative site we deem to be a reasonable commute, then they would forfeit their statutory redundancy pay and effectively be resigning and giving notice.  If they are unable to work from an alternative site due to childcare, caring responsibilities or a health condition for example, then they may still be entitled to redundancy payment. We would need to explore this on an individual basis during the consultation period as there is no fixed distance stipulated as to what constitutes a reasonable commute. 

C) If the site were to be taken over by a competitor the service provision change could be that on in relation to TUPE (Transfer of Undertakings – protection of employment). This happens when a part of an organisation is transferred from one employer to another or when a service is is transferred to a new provider (like in the case of ABC). Transfer of Undertakings Regulations 2006 would mean that the individuals transferred and absorbed by the competitor could be protected for the entitlement of the same terms and conditions, with the transfer, as they had before it (CIPD). 
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