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Defining ‘miscarriage of justice’ is not as simple as it may appear on the surface (Quirk 2007). The meaning of miscarriage of justice can alter depending on the context in which the term is used and an individual’s perception of such (Bohm 2005). It is also important to consider how political, social and cultural changes can alter what people perceive to be a miscarriage of justice and therefore, what they define it as (Naughton 2007). 

According to Hall (1994), what we define a miscarriage of justice as may depend on what we regard as ‘justice’. 
Often, the term is correlated in the media and public to be where a wrongful conviction has occurred, however, on occasion it may be an ‘innocent’ individual who has been convicted and sometimes later exonerated through things such as DNA evidence, or a guilty person who has been convicted in what is legally considered an ‘unsafe’ manner, hence the reason S. Savage & Milne (2007) recommends defining these as ‘questionable convictions’ instead.

Miscarriages of justice can begin as early as an individual's first contact with the police and continuing to the closure of their experience with the criminal justice system.  Research undertaken into how miscarriages of justice occur has demonstrated that it is not particularly easy to find a main cause as each individual case is complex and has a multiplicity of factors that lead to it being considered a miscarriage of justice (Walker 1999; Walker 2002).


“At its most basic level, a ‘miscarriage’ means a failure to reach an intended destination or goal” (Walker 1999): 31).

Therefore, a miscarriage of justice could be regarded as a failure to reach the desired end goal of ‘justice’. However, Hall (1994): 25) states:

“Where the State seeks to sanction an individual, the process is, by its very nature, coercive and unbalanced”.

In consequence, it could be argued that ‘justice’ may be perceived as a situation wherein such duress and imbalance are reduced to reasonable levels. This raises the significance of integrity of the process of achieving justice just as much as the end result of that process- or justice itself. This process occurs not only within courts, but as an example, on the streets (Weber & Bowling 2012), in police stations and police cars, where according to Walker (1999): 31), ‘justice’ is accomplished when individuals who come into contact with the representatives of the State are treated fairly in accordance with their rights. 

From the mid-1980s, research into miscarriages of justice took a prominent turn when research began to take place across the globe, whereas prior to this, most of the work done in this field took place in the USA. Research has since grown in its scope and number (Poyser & Milne 2011). 
Research has shown that there are numerous causes of miscarriages of justice, including poor defence, unreliable forensic science, expert testimonies and what is increasingly referred to as ‘systemic obstacles’ (Sanders et al. 2010). 
It has been indicated that miscarriages of justice are closely linked to the police investigative process, particularly the interviews (Cutler 2011). 

A  number of issues during the police investigative process that have been frequently drawn attention to specifically include reliance on circumstantial evidence, fabrication of evidence, evidence non-disclosure, unreliable confessions given in cells to informants (Stevens 2010), unreliable confessions obtained through oppression or from vulnerable suspects (G. Gudjonsson 2003) and victim or eyewitness testimonies and identifications which are not reliable (Wilcock et al. 2008). 

Miscarriages of justice resulting from the police investigative process have been possible since the creation of Peel’s ‘new police’ in 1829 and the beginning of detective departments in the 1840s (Morris 2007).
1829 saw the introduction of the Metropolitan Police Act which established the first ‘proper’ police force in London, centered around Sir Robert Peel’s ideas of a radical justice system overhaul (Mason 2004). Peel’s Nine Principles of Policing included that the basic mission of the police force was to prevent crime and disorder, impartially enforcing the law and to maintain a tradition that the police are the public and the public are the police (Anon n.d.).

The force developed by Peel gained a reputation for its ‘low-key’ practices and its officers were considered dependable, civil, unarmed and unmilitary. The forces most common form of deviant behaviour was being drunk on duty, and many officers were dismissed in the early years for doing so (Punch 2009).
Such reputation was upheld until the Mets first major scandal in 1877, where it became apparent that the CID had become corrupt. Three out of four chief inspectors were arrested and convicted in relation to a fraudulent betting ring in what was known as the ‘Turf Frauds’ case (Allason 1983).

Prior to 1964, police accountability was ‘fairly simple’. Outside of London police were held accountable by local government. The 1964 Police Act, according to Joyce (2013), complicated matters by involving central government and chief constables. It meant that actions of the Home Office, chief constables or police committees could be vetoed by one of the other bodies. This new system of checks and balances meant that powers were somewhat entangled, blurring lines of accountability and making for a confusing and slightly messy system. The 1964 Police Act was followed on by a merger of police forces from 126 in 1968 to 43 in 1974 (Loveday & Reid 2003).

Following the violent and disruptive Brixton, London riots of 1981, the then Home Secretary William Whitelaw appointed Lord Scarman to hold an urgent inquiry into the riots and produce a report with recommendations. Lord Scarman believed "complex political, social and economic factors" created a "disposition towards violent protest" and found that the riots were not planned, but rather a spontaneous outburst following pent up resentment set off by specific events and in part caused by a loss of confidence in the police and racial disadvantages that people felt they were suffering-  Brixton during this period was in a time of economic and social decline with a housing shortage, many low income and single parent families, larger numbers of mental illness and low employment levels, particularly among ethnic minorities. 
Some of his recommendations were implemented following the report, being one of the factors leading to the introduction of the Police and Criminal Evidence Act (1984), setting out how the police should carry out their duties, specific codes of practice and rights and entitlements of individuals detained by police (Anon 2004).

In 1972, three youths were convicted of murdering a young black man named Maxwell Confait, the three of them confessing in the presence of a parent/guardian. It was this case which shone a light on the police investigative process’ contribution to miscarriages of justice (Price & Caplan 1997). The convictions were later quashed, leading to a public inquiry known as the Fisher report, which found the youths were psychologically vulnerable and that the interview process did not account for this, meaning the process was deeply flawed (Fisher 1977). This report led to the development of the Royal Commission on Criminal Procedure, or the RCCP (1981), who then recommended various changes be implemented across the criminal justice system, including the police. It was established the main focus appeared to be gaining a confession through whatever means, thus, the priority of this seriously impeded the ability of the police to produce the burden of proof through searching for the truth instead (Stephen Savage & Milne 2007).
Furthermore, later research revealed threats and pressure from officers during interrogation was a widespread issue, as well as ‘malpractice and incompetence’. This was another factor which encouraged the enactment of  PACE (1984) to provide a detailed legislative framework to outline not only police procedures but also the rights of the public when dealing with the police to ensure a transparency and fairness within the police force (Sanders et al. 2010).

Some of the changes brought about through PACE (1984)  included the formalisation of how an officer must conduct stop and searches; an officer must disclose their name and station to which they are attached before engaging in a stop and search and the object and grounds for the search must also be disclosed to the individual they are searching. For searches of premises, a warrant must be obtained and in order to do so a justice of the peace, for example a magistrate, must be satisfied that an arrestable offence has been committed, that evidence will be found and such evidence will be of substantial value in investigation and prosecution. It also states that the constable may then, upon searching a premises, seize anything deemed to be useful evidence related to the crime which they are investigating or any items likely to have been obtained in the committing of another punishable offence (Anon 1984). 

Moreover, Code C 6.5 states that a detainee who has requested legal advice must not be interviewed, or continue to be interviewed until they receive such advice unless one of the following applies: an officer who is a superintendent or any rank above has reasonable grounds to believe that the delay in waiting for a solicitor may cause interference of evidence connected to a crime, interference or harm to others, lead to damage to property, alert other individuals potentially connected to the crime committed while they are yet to be arrested, or prevent the recovery of evidence related to a crime. Code C 10 covers when cautions should be given, 11.7 (a) states that record must be kept of interviews, 12.3 states that a detainee must be medically evaluated to be determined fit to interview before an interview takes place and 12.7 states that before starting the interview the interviewer must identify themselves and any other persons whom are present. 
Additionally, Code C expresses that anyone under 18 must be accompanied by an ‘appropriate adult’ such as a parent or guardian, or a social worker: 

‘The role of the appropriate adult is to safeguard the rights, entitlements and welfare of juveniles and vulnerable persons’ (Home Office 2019).

It is imperative to note, however, according to Poyser & Nurse (2018), the reforms brought about through PACE (1984)  did not eliminate miscarriages of justice altogether.  A national evaluation found that officers custodial questioning of suspects had significantly improved since the introduction of PACE, which may be a factor in lowering the number of miscarriages of justice (Clarke et al. 2011), but it also found that one tenth of interviews had in fact breached PACE, despite the model of questioning through PACE and its Codes of Conduct being effective in encouraging a more ethical manner of interviewing and a more reliable account from the suspect, as later found in further research (Soukara et al. 2009; Bull & Walsh 2010). It was highlighted in such research that perhaps it would be constructive to refresh officers on the model as it was found after a period of time they would retreat back to their original style of interviewing a suspect (Griffiths & Milne 2006; Wright & Powell 2006).

One example of a miscarriage of justice soon after would be the Cardiff Newsagents Three, claimed by O’Brien (2008) to include 115 breaches of PACE and a confession where the weapon was misidentified was obtained through means similar to that of the Confait case (H. Gudjonsson 2003).

Michael O’Brien, who along with Ian Simms, was given a life sentence for the murder of Cardiff newsagent Philip Saunders. During his sentence he wanted journalists to re-examine his case, but restrictions placed on him and his co-defendant by prison authorities prevented this from taking place. They took their case to the Supreme Court (then the House of Lords), where it was concluded that such a policy violated their right to free speech. The investigations that followed led to Michael O’Brien’s conviction for murder being quashed and his subsequent release after 11 years in prison (Jukes 2019). 
In 2006, South Wales Police paid £300,000 to settle a malicious prosecution and misfeasance in public office claim brought by Michael O’Brien who claimed damages for alleged police misconduct comprising of abuse in the police station, fabricated evidence, the use of an unreliable confession and the bullying and manipulation of witnesses in order to procure false statements (Ofer 2006).

In 2012, campaigners called for PACE 1984 and Code C of the Codes of Practice to be urgently reviewed following the dismissal of Christopher Halliwell’s confession of murdering Becky Godden-Edwards as evidence. Halliwell had already admitted to murdering Sian O’Callaghan and was charged and later received a life sentence for her murder. Detective Superintendent Steve Fulcher had taken Halliwell to the place he said he had buried Becky Godden after her murder, rather than immediately cautioning him and taking him to a police station to speak to a solicitor. A High Court judge ruled that this made the confessions inadmissible and that Fulcher had breached the codes outlined in PACE (Ward & Gardham 2012).
In 2014, the Independent Police Complaints Commission, or the IPCC, found Fulcher to be guilty of gross misconduct and he received a final written warning, however, four months later, he resigned from Wiltshire Police. Although Halliwell was later found guilty of murdering Becky Godden-Edwards, for a long time this was perceived to be a miscarriage of justice, that her and her family had not received correct justice for her death. 
Fulcher had also written a book and conducted media interviews in which he stated that he believed Halliwell to be a serial killer who had murdered various other women, yet this was not seriously investigated (Martin 2019).

In an interview with The Guardian he stated:

 “If I’m right, he had a propensity for killing on average once a year...he definitely killed Sian in March 2011, he definitely killed Becky early 2003. You’re seriously telling me there’s nothing in between or either side? It doesn’t even sound true.. Why would this not be the biggest, most protracted, most vigorous investigation in the history of British policing? It isn’t and it hasn’t been. Can you have a police force that simply ignores a serial killer?” (Lewis 2017).

“It is entirely predictable that the more a society feels threatened by criminal
activity, the more severely it will deal with those whom it convicts, and the more willing it will be to convict those whom it suspects” (Scheck et al. 2001).

In 1992, Rachell Nickell was murdered on Wimbledon Common in south-west London. Despite the lack of evidence to suggest so, the police were convinced that a man named Colin Stagg was responsible for Rachel Nickell’s death. Police contacted a forensic psychologist, Paul Britton, for assistance in the case. Britton suggested a ‘honeytrap’ using an undercover female officer to gain a confession from Stagg. Stagg was charged with the murder until a year later the trial collapsed, during which time the Bissets were murdered in Plumstead. Mr. Justice Ognall called the undercover operation: “deceptive conduct of the grossest kind”. Colin Stagg was formally cleared of the murder, but the media remained suspicious of Stagg with many of the public still believing him to be responsible, due to the publicity surrounding the case. A year later, in 1995, Robert Napper admits to the murders of Samantha and Jazmine Bisset. In 2008, Napper finally admits to Rachel Nickell’s murder on the grounds of diminished responsibility following an intensive investigation by Scotland Yard, and is told he is to be held in the secure psychiatric prison Broadmoor indefinitely (Weaver 2008).
[bookmark: _GoBack]The IPCC found that the murders of Nickell, and the Bisetts, could have been prevented, had the Met Police enquired further when Napper was recognised as a threat to women in the 1980s, stating officers “inconceivably” eliminated Napper over the ‘Green Chain’ rapes because he was considered ‘too tall’ to be the suspected rapist. Rachel Cerfontyne, the IPCC commissioner at the time, concluded that the police investigation failed to be sufficient in investigating after Napper’s mother told police that he had admitted to her that he had raped a woman. She claimed without these errors, he could have been taken off the streets before the murders of Rachel Nickell and the Bissets (Anon 2010).
Although in this case a miscarriage of justice was ‘corrected’, the damage done to the wrongly accused and to the families of victims did not end when the case did. 

“Upon an arrest, police have the tendency to believe that they have resolved the question of guilt or innocence and ignore evidence that might contradict  their belief in a suspect’s guilt” (Griffin 2009).

In conclusion, miscarriages of justice can occur in various different circumstances, there are usually a variety of causes for such instances (Bohm 2005), and no criminal justice system could ever entirely prevent them from happening, as findings of research such as Huff & Killias (2008) show miscarriages of justice happen all over the world, across many different legal systems. There are ways, despite this, to reduce the risks of such occurring, including the publicity in the media and within the public, the system being exposed to the scrutiny of many forms, and strict legislation such as PACE (1984). Although PACE (1984) has been successful in reducing the risks of these situations happening, it will always need reviewing as society develops and changes and new challenges are presented to the police (Milne et al. 2009). 
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