
Part one


The separation of powers is basically dividing the authority of any state into three bodies to avoid the control of any of these bodies over the others and the state, and create a dictatorship of any single body controlling the state. These bodies are divided into legislative, and that is to make and amend the law.  Executive is to implement the law created by the legislative and Juridical to judge and resolve any legal matters. “none of the three branches may exercise the powers of the other, nor should any person be a member of more than one of the branches. (law.gov.wales).(Lord  Acton 1834 – 1902) expressed his opinion that power should not be held under the control of one body or persom in  a letter to bishop Mandell Creighton in 1887, “Power tends to corrupt, and absolute power corrupts absolutely”.
In the United Kingdom where there is no written constitution the roles are distributed between the bodies and the separation of powers is essential, while in other countries like the United States there is flexibility in the roles divided in their written constitution.  (law.gov.wales). 
To understand the nature of the process and how the separation of powers mechanism works, there is a need to look at the relationship between the three bodies and how they interact and, in some cases, overlaps with each other, 
Separation of the executive and the legislature
here is a study that looks at the separation and the overlaps between the executive and the legislative bodies and the act that was created to endure the separation.
House of Commons (Disqualification) Act 1975
This act was created to limit the overlapping of the powers between the two bodies and prevent following to become members of the house of commons under section 1 of the 1975 Act: - 
· Members of the Judiciary as listed in part 1 of schedule 1 of the 1975 Act. This includes (district judges, circuit judges, judges of the high court, court of appeal and supreme court.
· Civil servants; 
· Members of the “regular” armed forces, including the British Army, Royal Navy, Royal Marine and Royal Air Force;
· Members of a police force;
· Members of Parliaments or the legislature outside the Commonwealth or Ireland. This includes the European Parliament;
· Members or office holders of a range of public bodies listed on parts II and III of schedule 1 to the 1975 Act. Usually these are bodies which are required to be independent from Parliament and / or government (John Stanton and Craig Prescott) 
Parliamentary voting system and constituencies Act 2011
During the 2005 to 2010 coalition, the government managed to introduce and pass section 11 of the Parliamentary voting system and constituencies Act 2011 to have “fewer and more equal constituencies”, this act replaced the 1986 Act, which led to having 600 MP’s in the house of Commons, this will automatically lead to the government being almost unquestionable. Due to the number and function of MP’s.
“Since there is no proportionate reduction in the number of MP’s on the government payroll) which means the number of ministerial positions will remain the same. (Neil Parpworth 2020).
After the reform in 1979 the Select Committee have become the main tool to scrutinise the government’s business, according to the Hansard society, “a body dedicated to promoting the parliamentary system of government”. (B Thomson & M Gordon 2017). 
To further separate the parliament from the government came the establishment of the Backbench Business Committee in 2010. It is believed that the Backbench business committee will liberate the MP’s and put them in the driving seat when it comes to Parliament as well s empowers and give more weight to the Select Committee. And allow for it to gain more time “on the floor of the house”.  (House of Commons reform Committee).

Separation of the legislature and the Judiciary

 Jackson v Her Majesty Attorney General (2005)

This case was a true test of the powers and separation of them, it was also a test to the independence of both the Legislative and the Judiciary bodies of the power triangle, “which questioned the relationship between Parliamentary sovereignty and the rule of the in a novel manner, suggesting that there were limits to sovereignty where constitutional fundamentals were at risk”. (R Benwell & O. Gay).
Parliamentary Privilege and the sub judice rule.
Members of both the House of Commons and the house of Lords benefit from parliamentary privilege in the form of legal immunity to independently exercise their duties without any external pressure, that includes their freedom of speech and the independency in organising the work of both houses. (UK Parliament).
Despite their liability as individuals to the criminal and civil law and apart from very few occasions in relation to parliamentary proceedings, Members of the parliament are exempted from disclosing or referring to words or proceedings from the house in court and the court has no power to influence the house. (L Webley & H Samuels 2018).
The sub judice rule is means that there is a live court case that has not been determined or judged, in this case even the parliament can not discuss this case and it has immunity until it has been determined and that the house cannot interfere in these cases otherwise it will be “setting itself as an alternative forum in which a case might be tried” *select committee on procedure).

Burmah Oil v Lord Advocate (1965) 
In this case it shows very clearly that although legislature can not interfere in court decisions, the parliament can still pass bills and acts that override court decision, which takes the entire process back to the parliament to decide on issues and denies the Juridical it’s (independence). This case was considered a good law and cited in the Miller v Secretary of state for Exiting the European Union (2017). 
In lord Neuberger’s observations, explained that “in a country which has no constitution and does have a Parliamentary sovereignty, the judges traditionally enjoy a relatively limited function as against the Legislature”. (Lord Neuberger)
Judges are aware that a simple majority of 50% +1 by the Parliament has the power to override their decision, but they can not change any bills or acts from the Legislature. 

Separation of the executive and Judiciary 
A v Secretary of State for home department (2004) 
Again in this case the house of Lords admits that the s23 of the anti-terrorism, crime and security act was unlawful under the human rights act 1988, as it was designed to be used against nationals of other countries residing in the UK. Lord Bingham” The Attorney General if fully entitled to insist on the proper limits of Judicial authority, but he is wrong to stigmatise Judicial decision-making as somehow undemocratic.
The government saw that the judges interfered in the executive business and misused their authority which led to the government passing the 2005 act. “It can be suggested that the HRA may (sometimes) constitute an effective bulwark against executive and legislative excess”. (T. Webb) 
Constitutional Reform Act (2005) 
It was finally mandatory to the government minsters to keep Judges independent and not to allow any interaction with them to maintain the independence of the judicial decisions. The reform has made some changes to the role of the Lord Chancellor and the President of the courts in England and Wales, the Lord Chief Justice, and transferred the responsibilities to the Chief justice to overlook the training, guidance and development of judges in addition to representing the views of the Judiciary of England and Wales to the Parliament and ministers. 
A newly established Supreme court was established to be completely independent from the Legislative financially and administratively and even a new building. 
(An independent Judicial Appointments Commission, responsible for selecting candidates to recommend for judicial appointment to the Secretary of State for Justice. The Judicial Appointments Commission ensures that merit remains the sole criterion for appointment and the appointments system is modern open and transparent).
“A Judicial Appointments and Conduct Ombudsman, responsible for investigating and making recommendations concerning complaints about the judicial appointments process, and the handling of judicial conduct complaints within the scope of the Constitutional Reform Act”. (Judiciary.uk). 
S11 Senior Courts Act 
(A person appointed to an office to which this section applies shall vacate it on the day on which he attains the age of [seventy] years unless by virtue of this section he has ceased to hold it before then). (judiciary uk)

McGonnel V UK (2000)
This case shows that the court (European court of human rights) ruled in the claimant favour when there was a conflict between the powers of two “branches” and the court acted as an independent body against the two other (branches). 

Bearing in mind all the above, the question still remains as to what extent, if any, does the UK adhere to a strict and effective separation of powers doctrine.
Historically the branches were in continuous overlapping and there was a great need for reform and use of case laws; However now after the implementation of constitutional statues and case laws the separation between the three “branches” has become (more) distinct and detached.  
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Part two

Art 11 European Convention on Human Rights recognises a right to freedom of association and a right of peaceful assembly. With the enactment of the Human Rights Act 1998, that right became enforceable in the UK. This is still valid, but there might be some question marks about the enforcement of the law after Brexit.
A public assembly is one comprising two or more persons in a public place, which is wholly or partly open to the air (s16 Public Order Act 1986, as amended by the Anti-Social Behaviour Act 2003).

The Public Order Act 1866 (‘POA’) gives the police the power to impose conditions on public processions, defined in s.16 POA as ‘a procession in a public place’; ‘public place’ includes ‘any highway’. 
Is Menna’s march taking place in a public place?
Is this trespassory assembly?
1) If at any time the chief officer of police reasonably believes that an assembly is intended to be held in any district at a place on land to which the public has no right of access or only a limited right of access and that the assembly—
(a)is likely to be held without the permission of the occupier of the land or to conduct itself in such a way as to exceed the limits of any permission of his or the limits of the public’s right of access, and
(b)may result—
(i)in serious disruption to the life of the community, or
(ii)where the land, or a building or monument on it, is of historical, architectural, archaeological or scientific importance, in significant damage to the land, building or monument,
he may apply to the council of the district for an order prohibiting for a specified period the holding of all trespassory assemblies in the district or a part of it, as specified.
2) On receiving such an application, the council may: 
(a)In England and Wales, with the consent of the Secretary of state make an order either in the terms of the application or with such modifications as may be approved by the secretary of the state or,
(b) In Scotland, make an order in the terms of the application.   
Section 11(1) POA provides that the organisers of a public procession intended to demonstrate opposition to the views or actions of any person must give the police six clear days’ notice, unless it is not reasonably practicable to do so. 
From the facts, it has been stated that notice has been given.

Section 12 POA allows the police to impose conditions on public processions. If the ‘senior police officer’ reasonably believes serious public disorder/ damage/ disruption may occur or the organisers have intimidatory purpose, he may make directions imposing conditions necessary to prevent such consequences occurring. The conditions may relate to the route of the procession or prohibit it from entering specified public places. For conditions imposed during the procession, the senior police officer is the most senior officer present which would be the Chief Constable of Mold. 
Marching on Larry’s house might lead to traffic disruption and preventing people getting to the home interior shop, so the Chief Constable of Mold may be able to give lawful directions- perhaps taking a different route as opposed to the one proposed by Menna. But, bear in mind, Menna proposes to hold the march after 3pm to avoid the market rush and actually aim to avoid disruption.

Chief Constable of Mold must specify precisely which conditions will be imposed and give sufficient reasons to enable Menna to understand (Chief Constable of Greater Manchester (Brehony) [2005]). 

b. Assuming (for section b only) that the march went ahead lawfully. During the march, Tim, one of the protestors called PC Hemp a ‘pig’. PC Hemp arrested Tim, telling him: ‘I am arresting you for acting like a complete muppet’. PC Hemp then took Tim to Mold police station. Once in the police station, PC Hemp informed Tim that he had been arrested under s.4 Public Order Act (1986) for using abusive language. 
 
Consider the legality of PC Hemp’s actions. 
 
 Your answer to part two should make reference to the relevant sections of the Public Order Act (1986) and the Police and Criminal Evidence Act (1984). 
 
Under s.4(1) POA if a person uses towards another person threatening words with intention to cause that person to believe immediate unlawful violence would be used against him. 

S4 contains the offence of using threatening, abusive or insulting words or behaviour, which is intended or likely to cause another person to fear immediate violence or provoke the immediate use of violence by another.

1. Such a person must be present (Atkin v DPP [1989] and Brutus v Cozens [1973])- this criteria is clearly fulfilled.
2. There must be some risk of immediate violence, not some specified time in the future (Horseferry Road Justices, ex parte Siadatan [1990])- unlikely that immediately violence is presented by Tim and his behaviour here.

Tim’s conduct is unlikely to fall into the definition of s.4(1)- did PC Hemp believe unlawful violence would be used against him because he was called a ‘pig’? Unlikely 

PC Hemp will argue that Tim may be liable under s.4A(1) A person is guilty of an offence if, with intent to cause a person harassment, alarm or distress  
. But, again, ‘pig’ is unlikely to be interpreted as threatening words with intent to cause PC Hemp harassment, alarm or distress.
If charged (unlikely) Tim might be sentenced for a maximum of six month “in 2018, 4.800 offenders were sentenced for this offence the majority were sentenced in Magistrate’s court. (sentencingcouncil.org.uk)
 
s. 28 PACE- Information to be given on arrest.
1) subject to subsection (5) below, where a person is arrested, otherwise than by being informed that he is under arrest, the arrest is not lawful unless the person arrested is informed that he is under arrest as soon as is practicable after his arrest.
2) Where the person is arrested by a constable, subsection (1) above applies regardless of whether the fact of the arrest is on obvious.
3) Subject to subsection (5) below, no arrest is lawful unless the person arrested is informed of the ground for the arrest at the time of, or as soon as practicable after, the arrest 
4) Where a person is arrested by a constable, subsection (3) above applies regardless of whether the ground for arrest is obvious. 
5) Nothing in this section is to be taken to require a person to be informed –
a) That he is under arrest, or
b) Of the ground of arrest.
If it was not reasonably practicable for him to be so informed by reason of having escaped from arrest before information could be given
Tim must be told reasons for his arrest ‘I am arresting you for acting like a muppet.’ = unlawful reasons given?

But, Lewis v Chief Constable of the South Wales Constabulary [1991] states that even if the reasons for the arrest are not immediately made known as soon as is reasonably practicable, an arrest becomes lawful once the reasons are given – was it was practicable to provide reasoning at the time of arrest?
Like Abbassy v Metropolitan Police Commissioner [1990], where a police officer need not use precise legal terms to indicate the reason for being arrested, as long as it is made clear to the suspect – here, PC Hemp used ‘complete muppet’ – is this sufficient?

In Taylor v Chief Constable of Thames Valley Police [2004], Clarke LJ confirmed that the requirements of s28 would be met provided that the arrested person was told in simple, non-technical language the essential legal and factual basis for his arrest- this test was probably not fulfilled by PC Hemp. 

s. 30 PACE- Designated police station: Upon arriving at the designated station PC Hemp must explain why he has been arrested – using abusive language- does the arrest become lawful now or not? It does because the situation was rectified at the police station reasonably Practically after the arrest. 
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