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The defence of diminished responsibility has been a  controversial issue in criminal law for many years. The Coroners and Justice Act (2009) aimed to clarify and modernise the defence, replacing the old term "abnormality of mind" with "mental impairment", and introducing new provisions to help determine whether the defence is applicable. However, there is debate about whether these amendments have had a positive impact on the law in this area. This essay will examine the changes made by the 2009 Act and evaluate whether they have changed the law on diminished responsibility for the better.


What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?
The Coroners and Justice Act (2009) made significant changes to the defence of diminished responsibility in England and Wales (Legislation.gov.uk)2023. Prior to this Act, the defence of diminished responsibility was governed by the Homicide Act (1957), which required the defendant to prove that they were suffering from a recognised medical condition at the time of the offence, which substantially impaired their ability to understand the nature of their conduct or to form a rational judgement, and that this impairment was a significant factor in causing the killing.
The Coroners and Justice Act (2009) amended the Homicide Act (1957) by introducing two key changes to the defence of diminished responsibility:
· The definition of diminished responsibility was expanded to include an abnormality of mental functioning, not just a recognised medical condition.
· The requirement that the abnormality of mental functioning must substantially impair the defendant's ability to understand the nature of their conduct/actions or to form a rational judgement was replaced with a new test. The new test requires the abnormality of mental functioning to have had a substantial effect on the defendant's ability to do one or more of the following:
      a. Understand the nature of their conduct 
      b. Form a rational judgement 
      c. Exercise self-control
These changes were intended to make the defence of diminished responsibility more accessible to defendants with mental health conditions that may not have been recognised medical conditions, and to ensure that the focus of the defence is on the impact of the defendant's mental state on their behaviour, rather than on a technical assessment of their ability to understand their actions.
The amendments made by the Coroners and Justice Act (2009) to the defence of diminished responsibility have been seen as positive by many legal professionals and mental health advocates. The changes have made it easier for defendants with mental health conditions to access this defence and have shifted the focus to the impact of the defendant's mental state on their behaviour, rather than on technical legal requirements. However, some critics have expressed concern that the new test is too broad and may lead to an increased use of the defence in cases where it may not be appropriate.


Did these amendments change the law in this area for the better?
The amendments made by the Coroners and Justice Act (2009) to the defence of diminished responsibility have been seen as a positive step forward in the law of England and Wales.
The changes were intended to provide a more modern and flexible framework for the defence of diminished responsibility that better reflects our current understanding of mental health conditions and their impact on behaviour. By broadening the definition of diminished responsibility to include an abnormality of mental functioning, the law has become more inclusive and has recognized that not all mental health conditions are formally recognized medical conditions.
This approach has shifted the focus of the defence away from a technical assessment of the defendant's ability to understand their actions and towards the impact of their mental state on their behaviour.
However, some people may express concerns that the new test may be too broad and may lead to an increased use of the defence in cases where it may not be appropriate. Even so, the changes made by the Coroners and Justice Act (2009) represent an important step towards a more subtle and modern approach to the defence of diminished responsibility, which better reflects our current understanding of mental health conditions and their impact on people’s behaviour.

Why was there a need for change?
There was a need for change in the defence of diminished responsibility in England and Wales because the previous legal framework was seen as overly restrictive and did not adequately reflect advances in our understanding of mental health conditions and their impact on behaviour.

S.2 Homicide Act 1957: What were the requirements for diminished responsibility under this legislation?

Section 2 of the Homicide Act 1957 (Anthony Edwards)2010, established the defence of diminished responsibility in cases of murder. In order for the defendant to successfully raise the defence, they had to prove two key elements:
1. Abnormality of mental functioning: The defendant had to show that they were suffering from an abnormality of mental functioning at the time of the offence. This abnormality could be caused by any mental condition, disease or disorder that affected the defendant's mind or impaired their mental faculties. The abnormality could be temporary or permanent, but it had to exist at the time of the offence.
2. Substantial impairment: The defendant had to demonstrate that the abnormality of mental functioning substantially impaired their ability to do one or more of the following:
· Understand the nature of their conduct: The defendant did not have to understand the legal consequences of their actions, but they had to understand the physical act of killing.
· Form a rational judgement: The defendant had to be significantly less able to control their behaviour.
· Exercise self-control: The defendant's ability to control their behaviour had to be substantially impaired.
The diminished responsibility defence might be used if the defendant could, on the balance of      probabilities, establish both of these conditions. If this defence is successful, the defendant would be found guilty of manslaughter instead of murder, which carries a lesser sentence.


There have been various recommendations for further reform within the area of the defence of diminished responsibility:
Clarification of the legal test: Some legal experts have called for further clarification of the legal test for diminished responsibility, to reduce uncertainty and ensure consistency in the application of the defence.
Increased support for defendants with mental health conditions: Many commentators have called for increased support for defendants with mental health conditions, including access to mental health treatment and support services, as well as improved training for legal professionals to ensure that they are equipped to deal with mental health issues in criminal cases.
Greater consideration of the victim's perspective: Some advocates have called for greater consideration of the victim's perspective in cases where the defence of diminished responsibility is raised, in order to ensure that the impact of the defendant's actions on the victim and their families is properly taken into account.
Better use of alternatives to custody: Some commentators have suggested that alternatives to custody, such as community treatment orders or mental health treatment programmes, could be used more effectively in cases where the defendant has a mental health condition.
Overall, there is a broad consensus that further reform is needed within the area of the defence of diminished responsibility, to ensure that defendants with mental health conditions are treated fairly and that the interests of victims and their families are properly taken into account.
Advantages:
One of the main advantages of the changes made by the Coroners and Justice Act (2009) is that they have made the defence of diminished responsibility more accessible to defendants with mental health problems. The replacement of the old term "abnormality of mind" with "mental impairment" is seen as more modern and inclusive, and it reflects a better understanding of mental health conditions.
Moreover, the new "control" requirement has added clarity to the defence. It sets out a clear test for whether a defendant's mental impairment substantially impaired their ability to control their actions, which can make it easier for the court to determine whether the defence is applicable in a particular case. This can help to reduce inconsistencies in the application of the defence and ensure that it is used appropriately.
Disadvantages:
However, there are also some disadvantages to the changes made by the Coroners and Justice Act (2009). One of the main criticisms is that the new "control" requirement has made it more difficult for some defendants to access the defence. This is because it may be harder for defendants with certain types of mental health conditions, such as personality disorders, to demonstrate that their mental impairment substantially impaired their ability to control their actions.
Additionally, there are concerns that the new "control" requirement may have made the defence too restrictive. Critics argue that the requirement places too much emphasis on the defendant's ability to control their actions, and that it does not take into account other factors that may have contributed to the offence, such as external pressures or situational factors.
Furthermore, some have suggested that the changes to the defence of diminished responsibility do not go far enough. There are calls for a broader review of the defence, including whether it should be available in cases of attempted murder, and whether the threshold for demonstrating mental impairment should be lowered.
In summary, while the changes made by the Coroners and Justice Act (2009) have made some positive contributions to the defence of diminished responsibility, there are also some concerns about their impact on defendants and the overall effectiveness of the defence. More research and evaluation are needed to determine whether further changes are required to improve the defence and ensure that it is applied fairly and consistently.
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