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1.0 Terms of Reference
· Case Law
· Internet research
· Class materials

2.0 Procedure
· Describe the tort of negligence and its essential elements
· Use case law to outline the importance for construction, and how it impacts project regression
· Use the case of Vinci Construction UK Ltd v Beumer Group UK Ltd [2018] to outline the impact of adjudication upon deciding such a dispute

1.1 

3.0 Findings
3.1 [bookmark: _GoBack]Tort Law and negligence– A tort happens when someone commits a wrong against another individual. This area of law covers the majority of civil lawsuits that appear in civil court, with the exception of contractual conflicts. The idea of tort law is to right a wrong that has been done to a person and protect from the wrongdoings of others. This is accomplished by compensating the victim with monetary damages. Tort law requires the party that are found responsible for causing damage to compensate for harms such as, loss of past/future income, medical expenses and payment for pain and suffering. Tort law is split into three categories, this includes allegations of negligence, intentional harm and strict liability.

3.2 Negligent torts are a legal wrong that is suffered when someone else neglects to take reasonable care to avoid what would be considered a foreseeable risk. In most cases there will be an implied contractual relationship between the two parties, however civil law that governs negligence has developed and expanded to deal with circumstances that include two or more parties when there is no written or inferred contract between them. 

3.3 Members of the public can file negligent tort claims to the local authority for negligence and breach of duty of care. Examples could be the claimant has tripped in the footway due to a broken kerb and seeks damages for their losses. This claim comes under section 41 of the Highways Act 1980 ‘Failure of duty to maintain and repair the highway’. The authority will then need to provide inspection and repair reports to help support against the claim.

3.4 The court decision that is frequently cited as the foundation of current law is the Donoghue v Stevenson (1932) case. This involved the claimant (Donoghue) consuming a contaminated drink purchased by her friend and despite lack of written or implied contract in place, there was still action to pursue a negligence claim. The claimant was successful in arguing that she was entitled to a duty of care despite the contaminated drink not being purchased by herself, but by her friend. Therefore there was no formal agreement between the manufacturer and the person harmed. From this case evolved the idea that each of us has the duty of care to our ‘neighbours’ or anybody that could be harmed by our actions or negligence. 




3.5 There are three elements in the tort of negligence, the first element that must be established to pursue a claim is the Duty of Care. While there are various circumstances when someone may have acted carelessly, no claim will be valid unless there is a duty of care owed to the person who was harmed as a result of their carelessness. There is a test to establish if there is a sufficient proximity relationship based on foreseeability and if so, whether it is a valid defence against a duty of care. The test requires three stages;
· Harm must be a reasonably foreseeable result of the defendant’s actions
· A relationship of proximity must exist
· Must be fair and reasonable to impose liability 
(Law Teacher, 2018)

3.6 The case will fall short if a duty of care is not present at the time of the breach even if evidence of a violation is present. For example, a member of public claiming against the authority will need to prove that the authority has a duty of care to prevent such scenarios from happening. Due to its power to make or break a case, duty of care is viewed as a control mechanism in the law which allows the courts to choose between cases that are legally significant and worth pursuing and those that do not. 

3.7 The second element required is to identify if there has been a breach of the duty of care. The court will evaluate what the standard of care that a reasonable person would have exercised and will then be taken into account in court to further evaluate. It is also crucial to evaluate the need for increased standard of care for disabled people, children etc. An example of this could be that there is trip hazards or obstacles that a fit person could navigate, but for a disabled person it could be increasingly dangerous. If the defendant did not achieve the standard level of care, then the court will need to assess whether the standard needs to be altered for any reason given the details of the case. 









3.8  Reasons for changes could include;
· “Professional standards which a reasonable professional may be expected to follow, in which case those standards may be used.”
· “Common practice or industry guidelines, in which case those standards may be used unless it is considered that the common practice itself is considered negligent.”
· “If it was reasonable to expect more than usual care because of a disability or frailty of the plaintiff compared to a fit or healthy person.”
· If there was a high degree of risk in the defendant’s action then the court would expect that extra precautions were taken.
· “If, for practical reasons, reasonable precautions could not be taken, or they would have been too expensive, the court may decide the defendant had still met the duty of care.”
· “If there was a social benefit to the defendant’s action the court may decide they had not breached their duty of care.”
(Law Teacher, 2021)

3.9 The local authority can often breach the duty of care by not having enough time and resources to repair defects in the highway, further exposing the public to harm.

3.10 The third element requires the claimant to demonstrate that the defendant’s negligence was the direct cause of the loss or injury and evaluate the damages to be awarded. The claimant will only be able to pursue the claim if the negligence directly routes to the loss or injury. The claimant will need to prove that if it had not been for the defendant’s actions, they would have not suffered loss or harm. For example a person trips on a path and injures themselves will have to take time off work to seek medical help and recover, they will need to prove that if it wasn’t for the defective path they would not have suffered the loss and injury. This is the final stage of the case in which the court will award compensation to the victim through the defendant, usually by financial gain. The amount awarded will depend on the severity of the claim and any information provided by the claimant, this includes loss of earnings both past and future, medical costs and any costs associated with repairing or replacing property.



4.0 Using the case law of Macob Civil Engineering v Morris Construction Ltd [1999] to outline the importance for construction and how it impacted a project regression

4.1 This was the first time a judgement in the Technology and Construction court concerning the enforcement of an adjudicator’s decision emerged from the statutory adjudication process that was introduced by the HGRA.

4.2 Macob sub-contracted Morrison to carry out groundworks at a retail development in South Wales. The claimant alleged that the defendant failed to make payment in accordance to application 6 in their contract and referred the dispute to an adjudicator. The adjudicator’s decision was for the defendant to pay the required sum plus interest, the defendant did not comply with the decision and suggested that the adjudicator was guilty of procedural error and breached two areas of natural justice. 

4.3 These claims by the defendant were that the adjudicator should have given both parties the opportunity to make representations and following that the adjudicator invoked section 42 of the Arbitration Act 1996 without the opportunity to make representations. The defendant stated that the adjudicator had no power to make that decision. It was decided by the court that breach of natural justice did not occur and the adjudicator cited relevant clauses in the contract between the two parties to back up their claim and the judge referred the case to arbitration as stated in their contract. This case displayed how easy it was to challenge the decision of an adjudicator for alleged breach of justice but the challenge was deemed hopeless, although the dispute had to be resolved.

4.4 The claimant pursued mandatory injunction for full payment, although the judge refused and ordered to issue proceedings claiming the sum due, followed by a summary judgment. The case was then referred to arbitration, further delaying the project and decreasing cash flow. 

4.5 It was noted that if a different decision had been made on this case, it is likely that the use of adjudication wouldn’t have become the most common form of dispute resolution and following the success of the adjudication and payment provisions within the act led to other common law countries to adopt and change into their own construction industries. It is also noted that had the counsel for the defendant succeeded in the argument that enforcement should not have been given to a disputed decision of an adjudicator, but must be referred to arbitration under the contract, the use of the adjudication as a quick, temporary means to solve a dispute and maintain cash flow would have been impractical. The decision of this case played an important role in bringing statutory construction adjudication to the international trade and had there been a different conclusion, adjudication might not have succeeded around the world.

4.6 Given the outcome of this case, it would have been detrimental for the defendant as it was prolonged through the adjudication process which is meant for protecting cash flow and a quick turnaround, and has now snow balled into an arbitration case which has more time and cost infringements for both parties as well as the project coming to a halt where no works are carried out and cash flow being stopped. This serves a lesson to the defendant as they had lost the dispute, time, money and trust.

5.0 Impact of adjudication in the case of Vinci Construction UK Ltd v Beumer Group UK Ltd

5.1 Vinci sub-contracted Beumer to complete work on the baggage handling system on the south terminal of Gatwick Airport. The sub-contract stated a different completion date and agreed liquidated damages figure for each section of Beumer’s works. When two sections of the sub-contract works (section 5 & 6) fell behind schedule in Oct 14, Vinci looked to obtain liquidated damages under the subcontract in relation to the sections that fell into delay. Beumer claimed that it was unclear from the technical documents which aspects of the delayed work fell into the different sections and as a result they claimed the liquidated damages clause should be deemed void for uncertainty. 

5.2 Beumer decided to seek adjudication to settle the case which is the legal process for resolving a dispute between parties. Construction adjudication was first applied in May 1998 with the Housing Grants, Construction and Regeneration Act 1996 and applies to a construction contract who cannot contract out of it. This is a 28 day procedure that can be extended if both parties agree, and is the quickest way to resolve disputes and is designed to protect cash-flow during construction. This is vital for any project as delays can cause financial burdens and even bankrupt the companies involved.



5.3 Both parties engaged in a total of seven adjudications and three went to the Technology and Construction Court (TCC), six were initiated by Beumer but in the seventh the adjudicator dismissed Beumers extension of time claims and awarded Vinci the full amount in liquidated and ascertained damages plus interest. Beumer failed to pay and held out against enforcement for breach of natural justice on three grounds, these were;
· The adjudicators decisions were inconsistent
· The adjudicator did not give adequate reasons for his decision
· The adjudicator did not disclose or order Vinci to disclose material from a previous adjudication between Vinci and Balfour Beatty in Sept 16
(Cope, 2018)
5.4 The TCC rejected the claims and reiterated that whether the adjudicator’s decisions were right or wrong, it is of no concern to the court in enforcement proceedings, this is difficult for the party that thinks that the adjudicator is wrong. The TCC found that there was no inconsistency in the decisions made and validated the adjudicator’s decision. The accusations for lack of reasoning were easily rejected by the court due to claims for extensions of time that were made too late and were therefore time barred and claims for extensions fell short of the basic requirements for supporting evidence and delay analysis. Whether this decision was right or wrong, it was noted that it is of no concern to the court in enforcement proceedings. This further reinforced the trust and responsibility in the adjudication process.

5.5 While the claim of non-disclosure of materials from a previous adjudication raised concerns it was not a requirement to disclose any previous dealings with adjudicators and they remained impartial to make sure the disputes did not overlap. This was known to Beumer in the past but proceeded three adjudications without mentioning. From this it was noted that adjudicators must disclose any previous dealings with the parties before nomination, to prevent loss of time and potential for overlap.





5.6 These claims of natural justice delayed the dispute and project and further reinforced that the adjudication process was robust enough to deal with major disputes in a timely manner far quicker than the traditional court system, this made it so the claimant could recover their rightful costs and proceed with their project without major loss of time and earnings. If this went through the traditional court system, it would have taken weeks to years to be heard and the outcome could have taken years to reach, by this time both parties could be tied up time wise and financially and could have bankrupted either, as well as received press backlash etc. The adjudication, despite the defendant not agreeing with the outcome as expected, was still a viable option for both parties to come to an agreement on the dispute.
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