



Non-fatal offences are offences or an act against another person that can cause serious injury but not death, for example assault and battery. According to Child (2017) The actus reus element of an assault is fulfilled when the defendant causes the victim to believe that they are about to suffer personal violence. Whereas the actus reus element of battery is satisfied when the defendant inflicts unlawful personal violence to the victim, both of these offences may result in serious injury but are essentially non-fatal. There have also been many attempts to reform the legislation such as the Law Commission review from 2015 and the Home Office Bill (1998).

One main issue within the Offences Against the Person Act 1861 is the lack of clear structuring in the hierarchy of offences. A person would assume that there is a ladder from least to most severe, each offence being separated by the gravity and seriousness of the offence. Under section 47, assault occasioning actual bodily harm (ABH) the defendant commits an assault or battery which causes some harm to the victim that interferes with their health for a short period of time such as bruises or cutting a victim's hair. This appears in DDP V Smith [2006] where the defendant had cut the victim’s hair and it was argued by the prosecution that hair is still part of a person’s body and the harm was caused. There is no requirement under section 47 if the defendant intended or recklessly caused the harm, the only condition is that the harm was caused. Offences under this offence would be the less serious crimes. Whereas under section 20, wounding or inflicting grievous bodily harm which could be classed as more serious crime as the victim's skin needs to be broken for it to be classed as a wound for example stabbing. An example, of a wound being caused is Moriarty v Brookes [1834] where the defendant struck the victim and caused a cut due to the excessive force. This can also be compared to Wood [1830] when the defendant had caused a broken collarbone to the victim but due to the skin remaining intact, it was not classed as a wound. Child (2017) points to the fact that both these offences have a maximum of 5 years and states that their co-existence is needless. However, there is a need for a clearer separation between the offences to be able to establish what offences are more serious, which is why reform is desperately needed so that this is transparent within the court. The reform is not only needed for there to be clarity to judges but also to the public as this reflects badly to the current law and can create doubt of a fair justice system. 

There is also section 18 wounding or causing grievous bodily harm (GBH) with intent which the actus reus is parallel to section 20 as the defendants conduct needs to have caused the victim’s wound or GBH. However, the main difference between these sections is the mens rea which is the intent to cause the harm with malice. Section 18 also bears a maximum sentence of life imprisonment which is significantly more than section 20. According to Gray and Co Solicitors (2011) there can sometimes be a subtle difference between these offences for some defendants and can be very difficult for the jury to decide if there is factual evidence of the intent to cause grievous bodily harm. This is apparent in Taylor [2009] where the defendant had stabbed the victim, yet the prosecution was unable to provide proof that there was intent, and the defendant was therefore charged under section 20. 

A further issue that is prevalent within the Offences Against the Person Act 1861 is that the language that is used is outdated. For example, the Law Commission review (2015, a) stated the use of the word ‘grievous’ which is to illustrate a serious injury is not used by many people in today’s society. This is an issue as each person within the jury may have a different understanding of the word. This can also be argued for the word ‘maliciously’ as it is a more subjective word and is often left for interpretation by the jury and the court. This has also been an issue in R v Cunningham [1957] the defendant removed a gas meter to be able to steal the money that was inside, however the meter was connected to the neighbour's house. By the defendant removing the meter, this led to gas being leaked into her property and was poisoned. The judge had misused the term ‘malicious’ as ‘wicked’ which resulted in the jury being misled. An additional problem with the offences against the person act 1861 is that it lacks definitions of key words and phrases which can make things confusing and hard to interpret. For example, section 47 assault occasioning actual bodily harm (ABH)  states: “Whosever shall be convicted on indictment of any assault occasioning actual bodily harm shall be liable to imprisonment for not more than five years.”(Child, 2017, p. 230). In the act itself it does not define ‘actual bodily harm’ which is clear in R v Ireland [1998]. The defendant had made silent telephone calls to three women, due to one of the women suffering psychological harm such as anxiety, this then led to the defendant being charged with ABH (Herring, 2018). However, people may not agree that it was correct to charge the defendant under section 47 as psychiatric injury needs to be a recognised psychiatric condition, such as clinical depression, to be able represent actual bodily harm. Child (2017) has argued that simple psychological harms such as fear or anxiety should not amount to ABH.  

Additionally, there is a need for reform due to the outdated legislation that is included within the Offences Against the Person Act 1861 such as section 17. Section 17 states that preventing the escape from a shipwreck be it unlawful or malicious impediment. The section also includes preventing another from rescuing those that are distressed, wrecked or stranded, which holds a maximum sentence of life imprisonment. According to Eugenicos (2017) section 17 has never been prosecuted, this showing that the legislation is irrelevant and completely old fashioned for today’s very modern society. Lord Thomas CJ (as cited in Eugenicos, 2017) also expressed that by reforming the Offences Against the Person Act 1861 it could provide the government the opportunity to really modernise the law and create a firm foundation that is long overdue. The reform for this legislation is vital to the public as it will be their lives it impacts the most and it is important for the law to coherently mean something without the interpretation from judges. Love (2014) expressed that without reform, the law is unable to reflect the principles that the public would consider important, for example the 3 separate sections relating to the use of gunpowder. Love (2014) does argue however, that the Offences Against the Person Act 1861 does still work, despite there being complaints about the unnecessary legislation and the need for some interpretations it is still relatively suitable to be used throughout England and Wales.

On the other hand, there has been articles that justify the use of the Offences Against the Person Act within England and Wales. For example, The Law commission review argued that there was an unclear hierarchy of offences in regard to section 47, 20 and 18. The Law commission review argues that the factors that will determine seriousness of the offence is the type of injury that has occurred. However, Gardner (1994) argues that as long as someone does not confuse the harm that is caused between the way in which it is caused then there is no issue or confusion between the offences. For example, if a patient has died due to a lack of medication that does not mean the doctor has murdered the patient. Gardner (1994) applies this example between section 20 and section 18, as the main difference between these sections, is the way in which the defendant has committed the offence. There are also justifications for the comparison of section 47 and section 20. As section 47 assault occasioning actual bodily harm can happen within two forms, assault or battery. Battery can be defined as unlawful touching that was not consented to; assault can be defined as the victim must apprehended unlawful contact. The law commission review implies that all assault is violent and that there is not much difference between section 47 and section 20. Yet Gardner (1994) argues that the law commission review creates an illusion that section 47 is a less serious variant to grievous bodily harm whereas in actuality assault is not always a crime of violence. Gardner (1994) further discusses that the offence could take place as an invasion of a person's personal space as a form of battery. This implies that the contact was not consented to but may not have taken the form of violence. Therefore there is a significant difference between the section 47 and section 20 and there is no need for reform to join these sections together.

The Law Commission (2015, b) also made a report proposing the new changes that would be made for the Offences Against the Person Act 1861. For example, the law commission suggested that section 18 wounding or causing grievous bodily harm with intent to do grievous bodily harm would be changed to intentionally causing serious injury but still keeping the maximum sentence for life imprisonment. This change would put a stop to any unnecessary confusion and would save time, since there is no need for any interpretation. The report also suggests that section 20 malicious wounding or causing grievous bodily harm would be changed to recklessly causing serious injury, there is also a suggestion that the sentence of this offence would change from five years and increased to seven years. This would also remove the confusion and subjectiveness of the word ‘malicious’. Additionally, the report recommended section 47 assault occasioning actual bodily harm to be split into 2 sections, the first section would become intentionally or recklessly causing injury, not definitely by assault but the defendant must anticipate a risk of injury towards the victim, which would stay as the same maximum sentence, of five years. The second section would become aggravated assault meaning assault causing injury but there is no need for the defendant to anticipate the risk of injury and is a maximum sentence of 12 months. The report argues that by introducing the aggravated assault offence it will include low level injury cases within the magistrate's court while still recognising that an injury has been made. Samuels (1981) defended the Offences Against the Person Act 1861 as the act was very detailed with every imaginable method of causing harm towards a victim that was non-fatal and was a true reflection of the state of society. Unfortunately, that was 160 years ago.

In conclusion, there are aspects of the Offences Against the Act 1861 that are of high quality yet if they are disconnected from today's society how effective can they really be? There is also the issue of the confusing and outdated language that could save the court and the jury a lot of time and money, especially when there are cases that could be put on trial within the magistrate's court. It is to be believed that the reason for not changing the current legislation is due to the fact that there are not many issues with sentencing as judges are able to use case laws as guidance.
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