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Understanding Employment Law
1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.
Employment law promotes “social justice”. It sets standards and maintains the balance of power between employers and employees (Taylor and Wilkinson, 2016, p.26). Employment law comes in of acts or statutes, so a claim must be based off one of these (Taylor and Wilkinson, 2016, p.27). Tribunals and employment courts act as regulatory tools to ensure employment law is upheld; the Employment Appeals Tribunal (EAT), Court of Appeal, and Supreme Court set the precedent, with the latter having the final say (CIPD, 2019). This is where we see binding or persuasive case law (Daniels, 2019, p.9). The tribunal and court systems will enforce employment law by providing a fair and consistent decision-making process where early conciliation and mediation fails. 
The employment tribunals and courts system operate differently in that a case will go to the courts on the basis on wrongful dismissal, where there is no cap on the potential compensation. Whereas there is a cap in the employment tribunal at £25,000 (Daniels, 2019, p.7). Disputes that relate to common law, tend to go to a court rather than a tribunal. One may also take a dispute to court rather than tribunal if the incident occurred some time ago, as a case needs to be taken to tribunal usually within 3 months of the incident taking place. There is no time restriction with the courts system (Taylor and Wilkinson, 2016, p.28). An employment tribunal, hears cases relating to a grievance an employee/ former employee, wants to raise against their employer/ former employer. This may include cases relating to unfair dismissal, wage disputes, holiday pay, equality claims and those relating to discrimination to name a few. There are, in fact, over eighty types of claims (Taylor and Wilkinson, 2016, p.25) The process is as follows:
1. ACAS Early Conciliation – the employee must notify ACAS that they intent to make a tribunal claim (there are few exceptions to this rule). They provide basic details to ACAS who will reach out to try and facilitate a discussion and subsequent settlement before the case gets to a hearing. At this point, the claimant can reject this and just take their Early Conciliation Number from the process. If this is the case, it may be that the employer is not aware that they are being taken to tribunal until after the Early Conciliation process is done (Daniels, 2019, p.23).
2. ET1 form – this needs to be completed by the claimant to take a claim to tribunal. This is then copied and sent to the respondent. This form will take basic details of the claimant and the general basis of their claim e.g. unfair dismissal. Note, to take a claim to tribunal it must be within 3 or 6 months of the incident (depending on the instance) they are basing their claim on. (Daniels, 2019, p.24). Furthermore, the claim must be based off a breach of law or regulation (Taylor and Wilkinson, 2016, p.27).
3. ET3 form – this needs to be completed by the respondent after receiving the ET1 form from the claimant within 28 days from the date it is sent. The case is still listed for a hearing regardless of whether the respondent fills this out or not. If this is the case, the respondent has no right to take any part in the next part of the process. (Daniels, 2019, pp.25-6). 
4. Preliminary hearing – the purpose of this is to clarify any issues before the hearing for it to run as efficiently as possible (Daniels, 2019, p.26). 
5. The hearing – a hearing can range in its duration depending on the complexity of the case, this is where the decision is made regarding the claim. There is a right to appeal this claim but it must be based off an error of law (Daniels, 2019, p.32).
There are set routes to appeal. For the courts system, the appeal tends to be heard at the Court of Appeal and finally to the Supreme Court (CIPD, 2019). In the tribunal system, the hierarchy is as follows:
Employment Tribunal  Employment Appeal Tribunal (EAT)  Court of Appeal  Supreme Court (Daniels, 2019, p.7).
Therefore, if the Supreme Court for example, has a different interpretation of the law than the Court of Appeal, the decision of the Supreme Court is the one that is binding and therefore sets the precedent for the decisions to be made in the courts/ tribunals beneath it (CIPD, 2019). 

























2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.
There are various types of discrimination (Daniels, 2019, pp.114-5): 
· Direct 
· Indirect 
· Associative
· Perceptive
· Harassment 
· Victimisation
· Discrimination derived from disability
· Failure to make reasonable adjustments. 
The Equality Act 2010 highlights protected characteristics which must be noted in relation to this (Taylor and Wilkinson, 2016, p.29):
· Age
· Race
· Sexual orientation
· Gender
· Religion
· Marriage
· Pregnancy/ maternity
· Gender reassignment 
· Disability
Direct discrimination is when an individual with at least one of these characteristics is directly detrimentally impacted upon, because of that characteristic(s) e.g. not hiring a capable candidate in a recruitment process because they are of a particular gender (Taylor and Wilkinson, 2016, p.29). Indirect discrimination occurs due to a practice/ process which has been implemented which affects a particular group (Daniels, 2019, p.118). For example, a company may tell its employees they all need to work night shifts, this could be indirectly discriminatory to women who typically take on childcare responsibilities and therefore could not do the night shifts (XpertHR Podcast, 2017). Discrimination law aims to protect those who have some of these characteristics and cases are typically heard at an employment tribunal (CIPDa, 2019). When carrying out a recruitment campaign, employers should be mindful of these characteristics and should make all reasonable adjustments for candidates to ensure the process is fair (Taylor and Wilkinson, 2016, p.29). An employer may look to advertise on other forums to try and attract applicants from under-represented groups. This is referred to as “positive action” (Daniels, 2019, p.128). Employers should also make reasonable adjustments for any existing employees covered by the Equality Act 2010 and/or try and find them a new, suitable role if their current one is no longer suitable. However, there could be genuine occupational requirements which on the surface may look discriminatory. E.g. a female support worker required to care for a female client (Daniels, 2019, p.129).	Comment by MLR: Also mention genuine occupational requirements
Discrimination typically applies to employees, workers, volunteers etc. (Taylor and Wilkinson, 2016, p.31). Once you enter a contract of employment, the Employment Rights Act 1996, recognises the individual as an employee which means you are entitled to more rights than someone who deemed a worker or self-employed. For example, they would be able to make a claim for unfair dismissal (Daniels, 2019, p.40 and p.45). 
Taylor and Wilkinson state that a contract of employment should be made in writing, though is not mandatory, and highlight the five characteristics of a contract: (2016, p.31)
1. An unconditional offer of employment must be made, either in writing, over the phone or via email etc.
2. This offer must be accepted
3. Both parties intend to step into a legal relationship
4. Payment must be agreed upon
Once the contract is formulated, it should not be changed without both parties’ consent. The employer can do this is special circumstances, but always risks the chance of this being brought to tribunal by the employee if causes detriment (Taylor and Wilkinson, 2016, p.32). 
There is a fundamental difference between “contract of services” and “contract of service”. “Contract of services” usually applies between an employer and a worker, whereas “contract of service” applies to an employee (Taylor and Wilkinson, 2016, p.31). Benefits which an employee will receive, and a worker will not include: the ability to make unfair dismissal claims, redundancy payments, the entitlement to receive a written statement of employment particulars, the right to a pay slip, notice of termination of the contract, paid time off relating to antenatal care, maternity/paternity/adoption/shared parental leave, the right to put in a flexible working request and paid time for any trade union “duties”. Self-employed individuals receive less rights again (Daniels, 2019, p.45).
It is essential that employers clearly define who is what and correctly follows all legislation. Tribunals tend to look at the reality of a situation rather than what is written down and will increasingly do so following the Uber case which has now set the precedent. The Supreme Court ruled that Uber drivers did class as workers, therefore, this meant they were entitled to additional benefits such as the NMW and holiday pay (BBC News, 2021). Consequently, Uber will have to pay out huge amounts in compensation and increased costs will now incur as they will now have workers who are entitled to additional benefits (Daniels, 2019, p.45).














3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
Taylor and Wilkinson outline the circumstances whereby itIt would be reasonable for the employer to change a contract when (Taylor and Wilkinson, 2016, p.32):
· Making reasonable adjustments to keep the business going e.g. relocating employees to a different site in a reasonable timeframe, as mentioned in the question.
· When and employer has written to an employee to inform them of a variation of their contract with no response within a dedicated timeframe.
· When a collective agreement has been made i.e. via trade unions.
· Flexibility clause within the contract.
Daniels also adds that it would be reasonable to change the contract if the working hours need to change. Or if the company has had to adapt and alter the product/ service it provides. All would be deemed reasonable, if done properly, as it ensures the company survives (Daniels, 2019, p.77). 
Employers should look to avoid changing a contract without the other parties’ consent (Taylor and Wilkinson, 2016, p.32). It may result in a tribunal hearing if it leads to a constructive dismissal claim where there is a breach of contract by the employer (Daniels, 2019, p.77). This is where an employee resigns because of an incident which has a detrimental impact on them. They must resign either immediately or shortly after the incident, because of said incident (Taylor and Wilkinson, 2016, p.33). The employee could choose to remain with the organisation, but this does not stop them from seeking compensation to any damage they may have received (Daniels, 2019, p.77). 
If an employer is choosing to make changes to contracts they should consult individuals affected regardless of how many it affect. A trade union representative should be included in these discussions if the variation in contract effects 20+ employees: (Daniels, 2019, p.77)
	Number of employees
	Consultation period

	20-99
	30 days minimum 

	100+
	45 days minimum




· 20-99 employees – 30 days minimum consultation period accompanied by a trade union representative.
· 100+ employees – 45 days minimum consultation period accompanied by a trade union representative . 
If the employee continues to work as normal under the new terms of the contract, it can be assumed that they have accepted the new terms (Daniels, 2019, p.77). 
b) Explain briefly the main requirements of redundancy law
In the Employment Rights Act 1996 section 139(1), redundancy is identified by one of the following reasons (Daniels, 2019, pp.188-9):
1. The employer will cease to trade and/or that role is no longer needed.
2. The site of which the employee works will no longer continue to trade.
3. The work the organisation carried out is no longer needed. 
Redundancy is where an organisation reduces its number of employees to make savings and thus survive. If an individual has been continuously employed for at least two years, they are entitled to a sum of money and their notice period if made redundant. The statutory minimum notice period is (gov):
	Time employed
	Notice period

	Over a month, less than 2 years
	1 week

	2-12 years
	1 week per year of employment

	12 years+
	12 weeks



· If employed for other a month but less than 2 years – 1 week
· If employed between 2 – 12 years – 1 week per year of employment
· If employed for 12 years or more – 12 weeks
The employer should first identify “a pool of risk” (Taylor and Wilkinson, 2016, p.33). There then must be a consultation period with the individuals effected; trade unions should be involved in such discussions where there are twenty or more planned redundancies (CIPDa, 2020). If there is no union in the organisation, a group of representatives could be nominated here (Daniels, 2019, p.190). 
The consultation period is dependent on the number of proposed redundanciessummarised below (Daniels, 2019, p.190):
	Number of Redundancies
	Consultation period in days

	100+
	45 at least

	20 – 100
	30 at least

	20 or less
	“reasonable period”


 




If making 20 or more individuals redundant, the organisation should notify the Secretary of State for Trade and Industry with a HR1 form (Daniels, 2019, p.190).
Information that should be given to the employee before the consultation should include:Employees should be told: the reason for the redundancies, how many they envisage making redundant and from which departmentrationale of decision making, how they propose to make the decision, how the process will run and how they will calculate the redundancy paymentthe process and its calculations (CIPDa, 2020). 
Some individuals may opt to take voluntary redundancy (Daniels, 2019, p.190).. The organisation may ask for the volunteers to step forward (though they do not have to), or an employee may volunteer without prompt (Daniels, 2019, p.190). When selecting who should be made redundant, an organisation should look at the following factors (CIPDa, 2020):
· Length of service
· Skills and qualifications
· Performance/ disciplinary
· Attendance
· Work experience
There is then aa final consultation prior to the dismissal and the individual must receive in writing, a notification that they may be made redundantof the redundancy (Daniels, 2019, p.196) alternative work should have been considered (CIPDa, 2020). Once any alternative roles are considered, the employer can make the decision on who to make redundant. The individual should receive confirmation of this in writing. The employee has the right to appeal this (CIPDa, 2020). 






c) Summarise the main requirements of the law on business transfers.
The Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE are part of the Acquired Rights Directive 77/187/EEC. This is when the company the employee works for, is taken over by a new owner (Daniels, 2019, p.198). TUPE is in place to protect the workers of the old owner when the new owner takes over the organisation (CIPD, 2018, p.4). 
In the case of TUPE,  whereby a company may come under a new employer, it is harder to vary the particulars of a contract (XpertHRa). When the new owner takes over, they have responsibility for the contracts and their transition of these contracts, which should maintain those employee protections and rights (Daniels, 2019, p.198). Therefore, the terms of the old contract should be maintained if operationally possible, as well as any previous collective agreements that were made , and the recognition of any trade unions that were there before (Daniels, 2019, p.198). 
Following a TUPE transfer, some organisations may choose to take a risk and terminate all of the old contracts and replace them with new contracts with new terms. This is risky as if an employee is unhappy with the new terms they can still take this to an employment tribunal under the claim of unfair dismissal. If an employee exits the organisation because of the transfer, the new owners could also look to utilise financial settlements to prevent the case going to a tribunal (CIPD, 2018, p.17). 
The CIPD outline the key legal implications of TUPE: (2018, p.5)
· Every employer is transferred to the new owner, they new owners do not pick and choose which employees they would like to keep employed.
· The contracts that are already in place for those employees effected do not change because of a TUPE transfer.
· If an employee is dismissed because of a TUPE transfer, they can claim unfair dismissal at an employment tribunal.
· 
· Both the old and new owner have an obligation to consult a trade union/ representative of any employees who will be affected by TUPE. 
Contracts can only be changed if there is an economic, technical, or organisational reason . This is often referred to as ETO (Daniels, 2019, p.198). Daniels explains that the law is not 100% clear here, and so organisations should look to case law to guide them in applying ETO. SheETO is guided by case law:  highlights the following examples derived from case law: (Daniels, 2019, pp.198-9)
· Profits/ or quality of service are detrimentally affected – an economic reason
· The process of creating the products have changed/ technologicalTechnological  advances – a technological reason
· A restructure/ change in management within the organisation – an organisational reason. 
The CIPD suggest that if the new owner plans to make changes, the most effective way of doing so is to let some time pass between the transfer and the change as the employees affected are less likely to associate it with the TUPE transfer (2018, p.16). 
The following steps should be undertaken in a TUPE transfer: (CIPD, 2018, p.8)
1. Identify the pool of employees who will be affected by the transfer of ownership.
2. These individuals should be informed by the seller that the transfer is taking place and should clearly communicate what the next steps will be.Inform them
3. There should then be the cConsultation period.
4. The owners (new and old) should consult each other and discuss any “due diligence information”.
5. The new owner will then explain any changes or new “measures” to the staff.
One thing to note is that pension rights do not automatically transfer following TUPE. During the “due diligence stage” as mentioned before, the old owner should outline the existing pension rights and contributions (CIPD, 2018, p.17). 




























4.  Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
Working Time Regulations (WTRs) are in place to ensure the wellbeing of staff, ensuring they do not work too many hours, remain healthy and have a good work life balance (Daniels, 2019, p.85). Pay, holidays and working time are all statutory rights for employees and workers. Each financial year, the government set the National Minimum Wage (NMW), which The NMW sets the minimum wage that an employer can pay its employees/workers (gov):. From April 2021, the NMW will be (gov):
	Rate from April 2020
	Rate from April 2021
	Increase

	National Living Wage
	£8.72
	£8.91
	2.2%

	21-22 Year Old Rate
	£8.20
	£8.36
	2.0%

	18-20 Year Old Rate
	£6.45
	£6.56
	1.7%

	16-17 Year Old Rate
	£4.55
	£4.62
	1.5%

	Apprentice Rate
	£4.15
	£4.30
	3.6%



The rate of pay should be clear in the written statement of employment particulars (Taylor and Wilkinson, 2016, p.35). Pay should be dependent on the work completed and should therefore be equal to both men and women. This applies in cases of ‘like work’ and work of ‘equal value’ (Taylor and Wilkinson, 2016, pp.35-6). There are set scenarios whereby it is legal to deduct pay for wages (Taylor and Wilkinson, 2016, pp.36-7):
· - If someone is overpaid
· - Court orders it
· - Industrial action 
· - Authorised by legislation i.e. tax
· - Stated in the contract e.g. trade union fees.
The Employment Rights Act 1996 states that employees have the right to a wage slip with or prior to the payment of wages. (Daniels, 2019, p.93). 
Employees and workers are entitled to holiday pay. An employee/worker has the right to take 28 days annual leave every year, which includes the 8 days bank holiday (Daniels, 2019, p.86). This has been in place since 6th April 2009 (Daniels, 2019, p.86). An individual accrues their annual leave throughout the year. Annual leave is essentially the entitlement to paid time off. 
Britain continues to follow the Working Time Regulations which was originally formulated by the EU. Taylor and Wilkinson outline the basic regulations which must be followed (2016, p.37):
· An individual should not work more than 48 hours per week
· An individual is entitled to 28 days annual leave which includes 8 days bank holiday (in 2022 there will be an extra bank holiday and employers must consider this in calculating its staff’s entitlement)
· If working 6 hours or more an employee is entitled to at least a 20 minute break
· There must be an 11 hour rest period between the end of one shift and the start of another in a 24 hour period.
· There must be 24 hours of rest in a 7 day period
· Any night workers can only work a maximum of 8 hours in a 24 hour time frame
· Night workers have the right to have free and regular health checks
· Working time of anyone 16-18 years must be limited and reasonable.
b) the major maternity, paternity and other family-friendly employment rights.
The 2 weeks following the birth of the child, the mother must take from work. This is known as compulsory maternity leave, for factory workers this is longer (Taylor and Wilkinson, 2016, p.838). 
Ordinary maternity leave is the first 26 weeks following the birth, the following 26 weeks is additional maternity leave (Taylor and Wilkinson, 2016, p.39). This makes up the total 52 weeks of entitlement. 
For the first 39 weeks, an individual on maternity leave is entitle to statutory maternity pay (SMP). At the time of writing this, the pay was 90% of an employee’s average weekly earnings for the initial 6 weeks. It then changes to either £151.20 per week, or 90% of the employees’ average weekly earnings. Whichever is lowest will apply (govA).
Fathers also have the right to 2 weeks paternity leave (Taylor and Wilkinson, 2016, p.39). The pay for this at the time of writing is the same as maternity leave at £151.20 per week or 90% of their average weekly earnings if that figure is lower (govB).	Comment by MLR: You need to also mention adoption leave and pay and flexible working – you remove shared parental leave as its not in the mark scheme
Shared parental leave was created in 2014 which allows the mother to share her entitled leave with her partner. If the mother takes x number of weeks leave, the partner can take the remaining leave left of the 52 weeks. The only exception is in the first 2 weeks of compulsory maternity leave whereby a mother must take this time off (Daniels, 2019, p.105).For those wishing to adopt, adoption leave can be granted. This is based off the date the parent(s) are matched with their adopted child as opposed to the birth date. The couple will need to decide who will take home the maternity leave equivalent, and who will take the paternity leave equivalent. Pay remains the same as an individual on maternity/ paternity leave (Taylor and Wilkinson, 2016, p.39).
Flexible working is also an option to add flexibility for parents. Governments have added to the original 2003 law which gave employees the right to submit a flexible working request. This is now more inclusive for those with older and/or disabled children. It gives employees the right to request reduced/ flexible/ compressed hours, site of work and/or start and finish times (Daniels, 2019, p.75).
Other family-friendly regulations have been introduced in The Employment Rights Act 1996. The following can be undertaken in paid time (Daniels, 2019, p.107):
· Help an ill dependent (this includes birth and injury).
· If a dependent is ill they can take time to sort any care arrangements, or sort this is there are any “disruptions”.
· Time to sort any arrangements if a dependent dies.
· Respond to any incidents involving their child at school.









5. Summarise:
(a) the major requirements of health and safety law
Employers have a duty of care to protect their employees (CIPD). There are numerous acts and regulations which outline health and safety expectations of both employees and employers. However, two of the most important are the Health and Safety at Work Act (HASAWA) 1974 and the Workplace (Health, Safety and Welfare) Regulations 1992 (Daniels, 2019, p.247). 
It is the duty of any employer to provide a safe workplace in which the employee is to work; this is covered in the HASAWA. The act outlines that an employee has the right to work on a safe premises, using safe equipment with trained and competent colleagues, with a “safe system of work” (Daniels, 2019, pp.249-250). 
Also included in the HASAWA under section 7, are the duties of the employee which they are equally obliged to uphold. This states that they must take responsibility for their own health and safety and those of their colleagues whilst in work, and should act with their employer to uphold this, wear any PPE as provided and instructed, following training and procedures and report anything which may impinge on their or their colleague’s health and wellbeing at work (Daniels, 2019, pp.250-1). 	Comment by MLR: Please also mention COSSH and RIDDOR
If the organisation employees more the 5 members of staff, they are obliged to have their own written health and safety policy (Taylor and Wilkinson, 2016, p.43). It is also good practice for an organisation to carry out and hold a copy of a risk assessment, which shows the organisation has taken reasonable steps to minimise any risk in the workplace, which is inclusive of psychological risks and potential stress triggers within the workplace (Taylor and Wilkinson, 2016, p.43). The Management of Health and Safety at Work Regulations 1999 points out the need for these risk assessments and encourages a thorough examination of these work areas to ensure they meet UK law standards (CIPDb, 2020). Organisations are expected by law, to carry out COSSH assessments (Control of Substances Hazardous to Health) where chemicals are involved to reduce harm to employees; ensuring they are using them correctly (HSE). They are also expected to carry out a RIDDOR (Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 2013) should a serious accident or near miss occur, e.g. a fatal accident (HSEa). 

(b) key legislation supporting equality and diversity in the workplace
The Equality Act 2010 is one of the key pieces of legislation which promotes equality and diversity in the workplace. It protects an individual in a recruitment process or who is employed by the organisation (Daniels, 2019, p.128). It protects an individual with any characteristics listed in question 2. This also enables the HR function to continue adding value by embracing this diversity with the expectation that individuals from varying backgrounds, each have something different to contribute (CIPDc, 2020). Furthermore, each employee should feel included and valued within the organisation, so that they know their workplace is a safe space where they can discuss topics freely and make valuable suggestions (CIPDc, 2020). If in a recruitment process, there are two equally matched candidates, the organisation may choose to select the individual who has an underrepresented characteristic within the organisation. This is referred to as “positive action” (Daniels, 2019, p.128).



(c) the concept of implied duties in relation to employee management at work
There are different types of contracts including those of express and implied terms and collective agreements. An expressed term is when that term of the contract is agreed upon by both the employee and employer. In contrast to this, an implied term is something that is not necessarily stated, but is expected e.g. a safe working environment (XpertHRb). It should be noted that in the majority of cases, an implied term rarely overrides an express term. Collective agreements can also be made to determine elements of a contract, by a trade union, on behalf of the entire workforce (XpertHRb). An implied term “fills in the gaps” that express terms in the contracts fail to plug, e.g. it is reasonable to ask an employee to work at a site which is in close proximity to their home. (XpertHRb). Daniels also highlights the following as “implied terms of law”, these are just a few examples (2019, pp.52-5):	Comment by MLR: If you include implied duties here e.g. duty to pay wages etc
· Pay wages
· Work for the employee
· Give a reference (not depicting the individual in a negative light)
· Follow H&S law to protected employees and workers
· Cover expenses for a business need
· Protect rights of employees
· Protect from any bullying





























4. Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability
There are 5 potential reasons to dismiss someone fairly (Daniels, 2019, p.163):
1. Capability
2. Conduct
3. Redundancy
4. Statutory ban
5. Some other substantial reason
Daniels explains that The Employment Rights Act 1996 defines capability as the following: (2019, p.163)	Comment by MLR: Introduce this question with the 5 potentially fair reasons for dismissal
“skill, aptitude, health or any other physical or mental quality” 
Qualifications are summarised as: (Daniels, 2019, p.163)
“any degree, diploma or other academic, technical or professional qualifications relevant to the position which the employee holds.”
An employer should look to minimise the risk of an unfair dismissal claim by ensuring that they manage expectations from the beginning, by  emphasiseing the role and its requirements during the recruitment process, provideing all necessary training, and providing support in the first instance if they feel the performance of that individual requires improvement when performance requires improvement (Daniels, 2019, p.163). It would be unreasonable in most circumstances, to dismiss an employee due to capability, if adjustment and support have not been explored first. 

TFurthermore, the Equality Act 2010 should be considered in any scenario whereby an individual is not able to carry out their full duties due to a long-term medical condition. An employer needs to be mindful that they are not discriminating against that individual due to a disability, as this could result in an unfair dismissal claim (Daniels, 2019, p.163). If the condition is not covered by the act, perhaps it is a short term condition, a fair and formal attendance process should be implemented with clear time frames for improvement (Taylor and Wilkinson, 2016, p.42).
Nonetheless, ifIf performance is not satisfactory, and employer must ensure they follow the correct disciplinary process e.g. verbal, written and final warning depending on the severity of the circumstances. This then gives the employee the opportunity to improve (Taylor and Wilkinson, 2016, p.42). Acas set out codes of practice for disciplinary and grievance procedures and settlement agreements, to prevent cases reaching an employment tribunal by means of cash settlements and/or setting out the clear standards an employer should meet whilst dealing with any grievance procedure (ACAS).	Comment by MLR: Mention acas code

(b) misconduct
Misconduct is where an employee essentially breaks the rules and breaches their contract (Taylor and Wilkinson, 2016, p.41). This is usually split between misconduct, a minor offence, and gross misconduct which is more serious (Daniels, 2019, p.165). An example of misconduct could be a minor/ first offence e.g. timekeeping or a minor health and safety breach. An example of gross misconduct could include theft or being violent in the workplace (Daniels, 2019, p.165). An employer must be mindful of their rationale when they are dismissing someone without notice due to gross misconduct. They should also aim to be consistent in previous cases they may have encountered (Daniels, 2019, p.163). Employers should make it clear from the start of an individiduals’ employment, what constitutes as gross misconduct, clearly communicating its expectations from their staff (Taylor and Wilkinson, 2016, p.42). The different notice pays are outline below:	Comment by MLR: What is difference between misconduct and gross misconduct in terms of notice pay?
	Misconduct
	Gross misconduct

	Minimum statutory notice:
1 month – 2 years service = 1 week
2 years or more = 1 week per full year of employment up until 12 weeks (CitizensAdvice). 

A contract may authorise more notice than the statutory minimum. If the employer does not wish for the employee to work their notice, they must still pay them (CitizensAdvice).



	No notice period required as the misconduct is deemed that serious, no notice pay (ACASa).



With both ordinary and gross misconduct, an investigation into the incident should take place, a formal hearing, and the right to appeal communicated to the individual, should performance/ behaviour be deemed unsatisfactory (Taylor and Wilkinson, 2016, p.42). Again, the ACAS code of practice outlines the process which should be taken (ACAS). 	Comment by MLR: Mention acas code, process and warnings

(c) grievance
If a dismissal is to occur, an organisation must ensure the reason for dismissal is justified, and process carried out fairly. The ACAS code of practices clearly outlines expectations in the case of dismissal in 3 steps (Daniels, 2019, pp.170-1):
1. Employer sets out clearly in writing the grounds for dismissal
2. Meeting held between employee and employer to discuss the issue
3. Right for employee to appeal. 
The ACAS code of practice also sums up the expected steps that should be taken in the case of a grievance (Daniels, 2019, p.172):
1. Employee states their case to their employer in writing
2. Employer discusses this with them in a formal meeting
3. The right to appeal is present should the employee wish to appeal the grievance decision.
The Employee Relations Act 1999 states that an employee has the right to be accompanied in a hearing by either a trade union rep or a fellow worker should they desire. This is not the case during an informal meeting (Daniels, 2019, p.173). 






Reference List
BBC News. (2021) Uber drivers are workers not self-employed, Supreme Court rules. Available at: https://www.bbc.co.uk/news/business-56123668 [Accessed 21/02/2021].
CIPD. (2018) A Guide to TUPE Transfers. Available at: https://www.cipd.co.uk/Images/7697-a-guide-to-tupe-transfers-web_tcm18-44310.pdf [Accessed: 20/03/2021]. 
CIPD. Employee Health and Wellbeing. Available at: https://www.cipd.co.uk/news-views/viewpoint/employee-health-well-being [Accessed: 13/03/2021]. 
CIPD. (2019) Employment law in the UK: the court system. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/about/uk-court-system-factsheet. [Accessed: 20/02/2021].
CIPD. (2020) Contracts of employment. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet [Accessed: 21/02/2021].
CIPDc. (2020) Diversity and inclusion in the workplace. Available at: https://www.cipd.co.uk/knowledge/fundamentals/relations/diversity/factsheet [Accessed: 21/03/2021]. 
CIPDb. (2020) Health and Safety at Work. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/health-safety/factsheet [Accessed: 20/03/2021]. 
CIPD. (2020) Outsorcing: Tips for reducing commitments with outsourced partners. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/tupe/reducing-outsourced-partners-during-COVID-19 [Accessed: 21/02/2021]. 
CIPDa. (2020) Redundancy: an introduction. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/factsheet [Accessed: 21/02/2021]. 
Daniels, K. (2019) Introduction to Employment Law: Fundamentals for HR and Business Students. 5th edn. CIPD: Kogan Page.
https://www.acas.org.uk/acas-code-of-practice-on-disciplinary-and-grievance-procedures [Accessed: 06/04/2021] (ACAS). 
https://www.acas.org.uk/dismissals/notice-periods-and-pay {Accessed: 06/04/2021] (ACASa).
https://www.citizensadvice.org.uk/work/leaving-a-job/dismissal/your-notice-period-during-dismissal/ [Accessed: 06/04/2021] (CitizensAdvice).

https://www.gov.uk/government/news/national-living-wage-increase-to-protect-workers-living-standards [Accessed: 22/02/2021]. 
https://www.gov.uk/maternity-pay-leave/leave [Accessed: 13/03/2021]. (govA)
https://www.gov.uk/paternity-pay-leave/pay [Accessed: 13/03/2021]. (govB)
https://www.gov.uk/redundancy-your-rights/notice-periods [Accessed: 07/03/2021]. (gov)
https://www.hse.gov.uk/coshh/ [Accessed: 06/04/2021] (HSE).
https://www.hse.gov.uk/riddor/ [Accessed: 06/04/2021] (HSEa).

Swift, G. (2016) ‘Human Resource Service Delivery’, Human Resource Management: People and Organisations. 2nd edn. CIPD: London.
Taylor, S. and Wilkinson, K. (2016) ‘Employment Law’ in Human Resource Management: People and Organisations. 2nd edn. London: CIPD. 
The XpertHR Podcast (2017). Justifying indirect discrimination. [Podcast]. [Accessed: 20/02/2021].
XpertHR. Outsourcing. Available at: https://www.xperthr.co.uk/glossary/outsourcing/150311/?keywords=outsourcing&searchrank=1 [Accessed: 21/02/2021].
XpertHRa. Variation of contracts. Available at: https://www.xperthr.co.uk/employment-law-manual/variation-of-contracts/20387/?keywords=variation+contracts&searchrank=1 [Accessed: 21/02/2021]. 
XpertHRb. Express and implied contract terms. Available at: https://www.xperthr.co.uk/employment-law-manual/express-and-implied-contract-terms/20384/?keywords=implied+duties&searchrank=1 [Accessed: 21/03/2021]. 

























Bibliography
BBC News. (2021) Uber drivers are workers not self-employed, Supreme Court rules. Available at: https://www.bbc.co.uk/news/business-56123668 [Accessed 21/02/2021].
CIPD. (2018) A Guide to TUPE Transfers. Available at: https://www.cipd.co.uk/Images/7697-a-guide-to-tupe-transfers-web_tcm18-44310.pdf [Accessed: 20/03/2021]. 
CIPD. Employee Health and Wellbeing. Available at: https://www.cipd.co.uk/news-views/viewpoint/employee-health-well-being [Accessed: 13/03/2021]. 
CIPDc. (2020) Diversity and inclusion in the workplace. Available at: https://www.cipd.co.uk/knowledge/fundamentals/relations/diversity/factsheet [Accessed: 21/03/2021]. 
CIPD. (2019) Employment law in the UK: the court system. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/about/uk-court-system-factsheet [Accessed 20/02/2021]. 
CIPD. (2020) Contracts of employment. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet [Accessed: 21/02/2021].
CIPDb. (2020) Health and Safety at Work. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/health-safety/factsheet [Accessed: 20/03/2021]. 
CIPD. (2020) Outsorcing: Tips for reducing commitments with outsourced partners. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/tupe/reducing-outsourced-partners-during-COVID-19 [Accessed: 21/02/2021]. 
CIPDa. (2020) Redundancy: an introduction. Available at: https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/factsheet [Accessed: 21/02/2021]. 
Daniels, K. (2019) Introduction to Employment Law: Fundamentals for HR and Business Students. 5th edn. CIPD: Kogan Page.
https://www.acas.org.uk/acas-code-of-practice-on-disciplinary-and-grievance-procedures [Accessed: 06/04/2021] (ACAS). 
https://www.acas.org.uk/dismissals/notice-periods-and-pay {Accessed: 06/04/2021] (ACASa).
https://www.citizensadvice.org.uk/work/leaving-a-job/dismissal/your-notice-period-during-dismissal/ [Accessed: 06/04/2021] (CitizensAdvice).

https://www.gov.uk/government/news/national-living-wage-increase-to-protect-workers-living-standards [Accessed: 22/02/2021]. 
https://www.gov.uk/maternity-pay-leave/leave [Accessed: 13/03/2021]. (govA) 
https://www.gov.uk/paternity-pay-leave/pay [Accessed: 13/03/2021]. (govB)
https://www.gov.uk/redundancy-your-rights/notice-periods [Accessed: 07/03/2021].
https://www.hse.gov.uk/coshh/ [Accessed: 06/04/2021] (HSE).
https://www.hse.gov.uk/riddor/ [Accessed: 06/04/2021] (HSEa).

Swift, G. (2016) ‘Human Resource Service Delivery’, Human Resource Management: People and Organisations. 2nd edn. CIPD: London.
Taylor, S. (2021) CIPD Employment Law update for CIPD tutors and students. Available at: https://moodle.uwtsd.ac.uk/pluginfile.php/470935/mod_resource/content/1/employment-law-update-Jan21_tcm18-37458.pdf [Accessed 14/02/2021]. 
Taylor, S. and Wilkinson, K. (2016) ‘Employment Law’ in Human Resource Management: People and Organisations. 2nd edn. London: CIPD. 
The XpertHR Podcast. (2017). Justifying indirect discrimination. [Podcast]. [Accessed: 20/02/2021].
XpertHR. Discrimination in recruitment and selection. Available at: https://www.xperthr.co.uk/employment-law-manual/discrimination-in-recruitment-and-selection/157530/?keywords=discrimination+law&searchrank=6 [Accessed: 20/02/2021]. 
XpertHR. Outsourcing. Available at: https://www.xperthr.co.uk/glossary/outsourcing/150311/?keywords=outsourcing&searchrank=1 [Accessed: 21/02/2021].
XpertHRa. Variation of contracts. Available at: https://www.xperthr.co.uk/employment-law-manual/variation-of-contracts/20387/?keywords=variation+contracts&searchrank=1 [Accessed: 21/02/2021]. 
XpertHRb. Express and implied contract terms. Available at: https://www.xperthr.co.uk/employment-law-manual/express-and-implied-contract-terms/20384/?keywords=implied+duties&searchrank=1 [Accessed: 21/03/2021]. 


2

