The law in relation to non-fatal offences against the person is no longer fit for purpose and is in need of reform. Discuss.


Offences against the persons act 1861- is an act of parliament in the United Kingdom & Ireland that consolidated provisions related to offences against the person from a few earlier statutes into a single act it was passed with the objective of simplifying the law if the aim of law is to guide the conduct of citizens by deterring them from behaving in a certain way,  the 1861 Act is not a particularly effective piece of legislation we all know not to attack someone in the street, but the ins and outs of the statute can only be fully understood by a lawyer or somebody with a good textbook, a wide vocabulary and a fair bit of time on their hands. 
The legislation governing these offences is over 150 years old and Modern society has evolved since the Victorian era. Many offences have been time restricted, with only judicial interpretation available to tackle this outdated legislation. Another issue is the flawed hierarchy of offences, with an increasing number of litigants-in-person compounded with economic inefficiencies within the system, urgent reform is necessary. Additionally, this act remains to be disorganized due to its unclear structure. For instance, there is no statutory definition for assault or battery so there is a lack of codification.
The Act was enacted to provide a statutory basis for non-fatal and non-sexual offences against the person which had existed at common law the Act was widely praised for codifying the existing law. The original value of the statutory scheme lay in the fact the Act consolidated offences against the person, the elements of which had previously been scattered in various judicial authorities – some hundreds of years old. it is worth noting that the primary offences under the Act are:
·  Assault occasioning actual bodily harm contrary to section 47.
·  Malicious wounding or infliction of grievous bodily harm contrary to section 20; and, 
·  Wounding or causing grievous bodily harm with intent to cause grievous bodily harm or intent to evade or resist arrest contrary to section 18.

However, the fact offences against the person are still prosecuted under a statute more than 150 years old seems remarkable. Although it would be fair to say some problems originate from the textual drafting of the statutory provisions, such as the confusion caused using ‘inflict’ in section 20 compared to cause under section 18, most criticisms stem from the fact the Act has long since passed its sell-by date. This argument is premised upon the recognition that our understanding of criminal culpability has changed in the ensuing period, which has been caused by the interface between the criminal law and human rights law. For example: The Crown Prosecution Service is a public authority under s. 6 HRA. As such, it must comply with the accused’s convention rights when deciding whether to prosecute, and the ensuing prosecution. Particularly of note is the method by which evidence has been obtained. There are serious implications for the prosecution if evidence is gathered contrary to the defendant’s rights under the Convention.
Some offences in the Act are clearly no longer needed but surprisingly remain on the statute books. For example: the assault of a sailor escaping from a shipwreck contrary to section 40. The other side of this argument, however, is that some modern offences have been modified to find a statutory basis in the Offences Against the Person Act, despite the fact the Act could clearly not have contemplated them, namely email harassment, racially aggravated assault, and reckless transmission of sexually transmitted disease.
 The Act can also be criticised as failing explicitly to address some injuries we now see as important, such as psychological injuries.

 The Law Commission and most commentators accept that the Offences Against the Person Act needs to be repealed and replaced with a clear, coherent, and structured scheme of offences.
The 2014-15 scoping paper has retained the scheme of offences proposed by a 1998 draft bill that was never enacted (see the paper for text of the draft bill). In sum, the core proposals are:
·  Repeal of the Offences Against the Person Act.
·  Enacting a new structured scheme of offences as follows:
a. A person is guilty of an offence if he intentionally causes severe injury to another – punishable by life imprisonment.
b. A person is guilty of an offence if he recklessly causes severe injury to another – punishable by seven years imprisonment.
c. A person is guilty of an offence if he intentionally or recklessly causes injury to another – punishable by five years' imprisonment.
d. A person is guilty of an offence if he:
i. Intentionally or recklessly applies force to or causes an impact on the body of another.
ii. Intentionally or recklessly causes the other to believe that any such force or impact is imminent – both punishable by six months imprisonment and a fine not exceeding £5000.

It may be argued that the sentencing regime under the Act also contributes to the problems facing non-fatal offences against the person. The maximum sentence for both s. 20 and s. 47 is five years, which is surprising given that s. 20 is considered a graver offence in both theory and practice. This is because s. 20 requires a more serious actus reus (grievous bodily harm or wounding) and a graver men's rea (intent or foresight as to some harm) compared to s. 47. Accepting that justice and fairness require morally distinguishable offences to be treated differently, the sentencing regime brings the substantive law into disrepute. As such, there is a logical case that it would be more suitable for s. 20 to have a higher maximum sentence than s. 47. In the same vein, it is noticeable that there is a large jump in sentencing between s. 20 and s. 18. The maximum sentence for a s. 20 offence is five years, compared to life for a s. 18 sentence. I would argue that the distinction between intent and recklessness is insufficient to warrant this leap.
 However, the fact offences against the person are still prosecuted under a statute more than 150 years old seems remarkable. Although it would be fair to say some problems originate from the textual drafting of the statutory provisions, such as the confusion caused using ‘inflict’ in section 20 compared to cause under section 18, many criticisms stem from the fact the Act has long since passed its sell-by date.
Apart from anything else the legislation is old and it does not fully reflect the principles of the criminal law which we consider significant today. Where else would one expect to find a statute of offences against the person which does not include murder but has three sections on the use of gunpowder? Reform is necessary for the benefit of citizens, so they can understand the laws which could so easily impact on their lives, for practitioners who must grapple with archaic language daily, and to bring all the offences into a coherent order which can be readily understood by society and really mean something.
If I were to tell you that somebody had been convicted of malicious wounding, then you would have little idea of the significance; most English citizens know it as being convicted of causing GBH. The law should reflect that, so that we might understand our own court system a little better!












