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[bookmark: _Toc96330250]Task 1
Thank you for your email, below I have included guidance which covers:
· Is this a TUPE Transfer?
· Legal obligations BBL have
· Legal obligations Illuminate have
[bookmark: _Toc96330251]Is this a TUPE transfer?
A TUPE transfer happens when:
1. An organisation or part of it, is transferred from one employer to another
2. A service is transferred to a new provider, for example when another company takes over the contracting for office cleaning (ACAS TUPE, 2022)
Based on the email sent, this could be classed as a TUPE transfer under a transfer of undertakings (Service transfer to a new provider). Lewis, D.B. and Sargeant, M. (2019, p446)
The Court of Justice then gave further guidance on factors which would help in the decision as to whether a transfer had taken place. It was necessary to take all the factual circumstances of the transaction into account, including: Lewis, D.B. and Sargeant, M. (2019, p447) 
· The type of undertaking or business in question
· The transfer or otherwise of tangible assets such as buildings and stocks
· The value of intangible assets at the date of transfer
· Whether the majority of staff are taken over by the new employer
· The transfer or otherwise of customers
· The degree of similarity between activities before and after the transfer
· The duration of any interruption in those activities. 
In the UK, this approach by the CJEU resulted in decisions in which the court held that contracting out of services, or outsourcing, could amount to a relevant transfer for the purposes of the Transfer Regulations. Lewis, D.B. and Sargeant, M. (2019, p447)
To ensure this is correct further conditions must be satisfied: (GOV.UK TUPE, 2022)
· The activities are not intended by the client to be carried out in connection with a single specific even or task of short-term duration
· The activities do not consist wholly or mainly of the supply of goods for the client
Based on the information provided these conditions are not met, which further strengthens illuminates position regarding TUPE transfer.
A further condition must be satisfied that immediately before the transfer there was:
· An organised grouping of employees which had as its principal purpose the carrying out of activates on behalf of the client
This is due to the service provision of ‘electrical fixing’ returning “in house” and Illuminate having a grouping of employees which as its principal purpose the carrying out of activities on behalf of the client Big Business LTD. 
This leads to the condition that the activities carried on by the transferor are fundamentally the same as the activities carried out by the transferee. Lewis, D.B. and Sargeant, M. (2019, p447)
Due to the information above this is likely to be protected under TUPE.
It is important to remember that according to case law relating to business transfers, TUPE applies only to situations where a business or part of one ‘retains its identity’ after the transfer. If it does not retain its identity there is not a ‘transfer of a business or part of a business’ as envisaged by the Regulations (CIPD TUPE, 2022).
It will be up to Big Business LTD if you wish to offer an increase in hourly rate based on the transferees receiving a lower basic rate of pay from Illuminate. (GOV.UK TUPE, 2022)
Prior to undertaking the TUPE BBL should undertake a due diligence exercise, this is where a formal investigation is carried out to find out as much information as possible about the organisation Illuminate, this can include details like, bonus payments or any enhanced contractual parental leave or redundancy pay (ACAS TUPE, 2022)
This is to ensure that all risks are assessed, confirm the transfer is possible and identify employment costs and other liabilities. This is a voluntary but is advised. (ACAS TUPE, 2022)
BBL need to scope the rights of the staff who qualify for TUPE, they may have rights under an occupational scheme, and BBL should: (People Management, 2017)
· Identify what rights under the scheme they may have that do not constitute “old age, invalidity or survivor’s benefits”;
· Cost the extent of these liabilities with input from an actuary; and
· If appropriate, seek mitigation from the transferor (e.g. a price adjustment in relation to the transfer/a full indemnity from the transferor).
Pension rights mentioned will need to continue up and until the TUPE transfer takes place, pension protection will be provided to the pension rights earned up to the time of the transfer with Illuminate. The new employer (BBL) do not have to continue with an identical pension. (GOV.UK TUPE, 2022)
The legislation governing transfers of employment originally attempted to exclude pension rights from the scope of a transfer under the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE). Regulation 10 of TUPE states that the general employment protection provided on a TUPE transfer does not apply to “so much of a contract of employment or a collective agreement as relates to an occupational pension scheme”. The regulation states that rights that do not relate to “old age, invalidity or survivors’ benefits” are not treated as part of that scheme. (People Management, 2017)



[bookmark: _Toc96330252]If it is a TUPE transfer what legal obligations does BBL have? 
The following legal obligations should be undertaken if BBL decide to proceed with the TUPE.
Big business LTD have a legal obligation to notify the transferee (Illuminate) of the employee liability information of any person employed by him who is assigned to the organised grouping of resourced or employees that is subject of a relevant transfer, this needs to be made in writing to the company or by making available a readily available form (Legislation.gov.uk, 2022).
Big business LTD have a legal obligation to notify employee representatives and trade union IWU and the Federation of Electrical Workers prior to notifying Illuminate of a termination of contract. (GOV.UK TUPE, 2022) 
This legal obligation is to provide information in writing to employee representatives, and not employees directly.
This includes:
· that the transfer is happening, when it’s happening and why
· how the transfer will affect them
· whether there’ll be any reorganisation
· how many agency workers they’re using and what types of work they are doing
Employers can be penalised if they don’t do this. (GOV.UK TUPE, 2022)
Big Business LTD will take over the employees employment contracts, including (GOV.UK TUPE, 2022):
· all the previous terms and conditions of employment
· any failures of the previous employer to observe employees’ rights (so employees could make a claim for discrimination against the new employer, even if it took place before the transfer)
· holiday entitlement
· period of continuous employment - an employee’s start date is the same as before the transfer, so continuous employment isn’t broken
· any collective agreements previously made
It is a breached of contract if the new employer doesn’t meet the terms of the employment contract.
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Illuminate have a legal obligation to provide Employee liability Information once notified by Big Business Limited. This information should contain (Legislation.gov.uk, 2022):
· the identity and age of the employee;
· those particulars of employment that an employer is obliged to give to an employee pursuant to section 1 of the 1996 Act;
· information of any— Disciplinary procedure taken against an employee; Grievance procedure taken by an employee, within the previous two years, in circumstances where the Employment Act 2002 (Dispute Resolution) Regulations 2004(1) apply; information of any court or tribunal case, claim or action— Brought by an employee against the transferor, within the previous two years;
That the transferor has reasonable grounds to believe that an employee may bring against the transferee, arising out of the employee’s employment with the transferor; and
· Information of any collective agreement which will have effect after the transfer, in its application in relation to the employee, pursuant to regulation 5(a).
If the transferor (Illuminate) does not provide this information, the transferee may apply to an employment tribunal for such amount as it considers just and equitable. Compensation starts at a minimum of £500 for each employee about whom the information is withheld or defective. (CIPD TUPE, 2022) 
Illuminate will need to inform and consult all employees affected by the transfer (ACAS TUPE, 2022):
· Employees who are transferring to the new employer
· Other employees whose work may be affected by the transfer
Transferors are obliged to give the transferee written information about the employees who are to transfer and all the associated rights and obligations towards them (CIPD TUPE, 2022).
This includes:
· The identity and age of the employees who will transfer.
· Information contained in the employees’ written particulars of employment under section 1 of the Employment Rights Act 1996.
· Information on any collective agreements affecting the employees that will apply after the transfer.
· Details of any disciplinary or grievance proceedings taken by, or against, the transferring employees to which the Acas Code of Practice applies. 
· Any claims brought by the employees against the transferor in the last two years.
· Any claims that the transferor reasonably believes might be brought.



[bookmark: _Toc96330254]Management requests your advice in responding to this and dealing with any selection issues generally.
Thank you for your email, due to 9 months passing since the TUPE transfer, it is important to understand the employment rights to a fair redundancy process after a TUPE transfer (ACAS TUPE, 2022)
You have set out that you have a head count that needs to be reduced by a total of 23 and a genuine reason based on having too many electrical engineers.
By law you must consult your employees, the recommendation made by IWU can be included in this process and engagement with unions is recommended through a collective consultation on ways to avoid or reduce redundancies if all of the following apply: (ACAS TUPE, 2022)
· BBL are planning 20 or more redundancies
· The redundancies are in 1 establishment – not necessarily in your organisation as a whole, which may be larger
· You are planning to make redundancies within 90days


As part of this a “first in last out” method could be provided as an option to employees to appease the union’s viewpoint. Other options that could be provided to the employees could include: (GOV.UK TUPE, 2022)
· Asking for volunteers
· Disciplinary records
· Staff appraisal markings, skills, qualifications and experience
It’s vital to review the needs of your business based on the above, understanding the quality of staff could be a way of improving the workforce while going through this process.
Regarding the above options it’s important to ensure you do not discriminate against any employee, it would be recommended to understand the profile of the workforce prior to moving ahead with any redundancy plans, ensuring that there isn’t a discrimination case based on the option selected. (GOV.UK TUPE, 2022)
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Due to more than 20 employees being planned for redundancy, BBL need to engage in a consultation to give the employees a chance to talk about the changes being planned. BBL must consult recognised Trade Unions or employees if there is no recognised trade union (ACAS Step 5, 2022).
The discussions should include (ACAS Step 5, 2022):
· Is there a way to reduce redundancies
· How BBL will be selecting employed for redundancy
· Any issues employees have with the process
· Time off for employees to look for a new job or training
· How the organisation could restructure or plan for the future
BBL must listen to the ideas from employees and trade unions and try to come to an agreement, BBL do not need to agree with their ideas but consideration should be considered. (ACAS Step 5, 2022)
This consultation should take place at least 30 days before any dismissals take effect due to there being less than 100 employees being sought for redundancy. (GOV.UK Redundancy, 2022)
BBL have already identified a clear criteria based on having too many electrical engineers, a selection pool has now been created which includes all employees that sit under this job role, the next step is to ensure a fair and equitable selection criteria. (ACAS TUPE, 2022)
(ACAS TUPE, 2022) outline an agreed criteria for scoring as below:
· It can be applied to everyone
· It can be easily explained to everyone
· Employees feel they are being treated fairly
· It gives a clear, structured and consistent system for managing selection issues
· It can be used at employment tribunals to defend an employer’s decision
BBL and Trade Unions agree that work performance and attendance should be used as a selection criteria for redundancy. It is up to BBL to decide which criteria is more important for scoring, for example work performance could be scored out of 10 with attendance scored out of 5. (ACAS TUPE, 2022)
Ensuring the scoring method is fair a criteria should be drafted, written evidence against each criteria should be held for openness and fairness. (ACAS TUPE, 2022)
Ensuring discrimination is avoided in this process, referring to the employee information around protected characteristics to ensure discrimination isn’t automatic due to the pool of staff selected (age, sex etc..) (ACAS TUPE, 2022)

[bookmark: _Toc96330256]What are the options in terms of seeking to make the change to the terms and conditions? 
Thank you for your query regarding a change to employment contracts, you have mentioned that you believe increasing flexibility amongst staff will achieve profitability for the company. 
A contract between and employer and employee is a legally binding agreement, any changes to this contract must be agreed by both the employer (BBL) and the employee or worker, in some circumstances with trade union or employee representatives. Understanding the drive behind the change required “improving flexibility” it is important how this change will have a positive effect in achieving profitability (ACAS, 2022).
You have mentioned the feedback from your employees was negative with virtually all employees being hostile to the proposed change of greater mobility. This change is likely to fail due to the employees views on this, a collective consultation should be sought prior to making changes to an employment contract (ACAS, 2022).
A solution to this would be to consult employees on the change, you will need to provide relevant information about the proposed changes to the employees. This will include engaging with any Trade Union or Staff representatives, ensuring enough time is given for everyone to consider the proposed changes. Explain what other options are available and why they are not considered appropriate. Give employees a say in the change to build trust and ensure that you work together to try and find a solution if there is any disagreements. (ACAS, 2022)
[bookmark: _Toc96330257]Does the clause referred to above (about the Company having the right to make changes) help Management? 
Thank you for noting the clause within the employment contract noting that “you agree and accept that BBL Limited may make such changes as it thinks fit to your terms and conditions of employment”. This flexibility clause must only be used to make reasonable changes to the employment contract, due to the requirement of staff to travel between all sites, this is unlikely to be classed as reasonable, and enforcing this flexibility clause may be a breach of the contract and could lead to constructive dismissal (ACAS, 2022).
You mention that four sites need to be taken into account. Another option that you could discuss with staff and trade unions would be to silo the travel between Cardiff and Newport, and Southampton and Portsmouth. The difference between Cardiff and Newport, 14.5miles away from each other with Southampton and Portsmouth being 19.5miles away from each other, this could be classed as reasonable change, but engagement with staff and trade unions needs to take place to ensure the process is open and fair (ACAS, 2022).

[bookmark: _Toc96330258]What are the advantages and disadvantages of each of the options you have identified?
Making the changes mentioned in your email, BBL risk causing tension within the organisation If they are not managed well, this could lead to damaging working relations, legal claims for example breach of contract as mentioned above, increased levels of stress and absence. There is a high possibility of losing valued employees and causing reputational damage if a fair process isn’t followed. (ACAS, 2022)
There are options available to management if they would like to continue with this change that would include, engaging with the workforce regarding the changes required by management. You should be clear as to why the change needs to happen, a consultation process should take place to recognise all the options on the table to support this change, BBL should be as open and helpful as possible in seeking a resolution to this. (ACAS, 2022)
This process could lead to other ideas being brought forward that BBL haven’t thought of to improve profitability while balancing employee need.
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