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Employment Relations has been described as ‘the relationships between employers and their employees’  (Ellis, 2016, p. 100), ‘a power relationship’ (Dibble, et al., 2011, p. 3), a means of regulating employer and employee behaviour (Wilton, 2011; Armstrong, 1999) and as ‘a skill-set and lens through which to manage workplace relationships’ (CIPD, 2017a).  The RMT (Rail, Maritime and Transport Union)’s general secretary described the Southern Railway dispute as ‘Britain’s longest running industrial dispute’ (BBC, 2018). The RMT argue that their dispute with Southern Railway is ‘about the guarantee of a second safety critical person on the train’  (RMT, 2016), which should come before ‘profit’.  Wright (2016), suggests that this is more about self-preservation for the RMT, saying that the RMT are ‘more willing than others to undertake industrial action’, which has ‘boosted its membership’ and that it ‘fears diminished influence’, meaning that, if their members lose their safety critical role, then trains will still be able to run if they go on strike, so strike action will not have the impact that it needs in order for the Union to retain its level of influence.
Employment Relations have been linked to their Industrial Relations origins (Kaufman, 2014), when the Industrial Revolution of the 18th Century was accompanied by a rapid growth of Trade Unions and workers continued to press for better pay and working conditions (The National Archives, 2018).  The 1871 Trade Union Act established the legal status of trade unions (ibid). The disruption caused by trade disputes led employers to enter power sharing arrangements with Trade Unions, in the form of collective bargaining agreements, which covered areas such as pay and working conditions, with the aim of ‘eliminating the causes of the disorder’. (Armstrong, 1999, p. 682). Since the 1980’s, there has been a steady decline in the membership and influence of Trade Unions.  Brown and Nash use the 2004 Workplace Employment Relations Study to evidence the continued decline of collective bargaining as a means of regulating employment in Britain (2008).  It was during the 1980’s that the Conservative Government introduced legislation, in response to the Unions ‘irresponsible, undemocratic and intimidatory’ (Armstrong, 1999, p. 691) in an attempt to ‘shift the balance of power […] in favour of management (Wilton, 2011, p. 283).  The decline of Trade Unions is linked to the decline in manufacturing (Armstrong, 1999; Wilton, 2011; Dibble, et al., 2011) and the increase in globalisation,which left ‘no opportunity for most employees to take industrial action without damaging their own interests’ (CIPD, 2012b, p. 4).  The Trade Union & Labour Relations (Consolidation) Act 1992 and the Employment Relations Act of 1999, made it unlawful for employers to refuse to recognise Trade Unions, for the purposes of collective bargaining, where there is majority support among employees for this (Unison, 2016).  This has not led to a resurgence in Trade Union influence or membership, which supports the argument that it was not just legislation that caused a decline in Trade Unions.  
The RMT have cited the Government’s commissioned Rail Value for Money Study in their description of the cause of their industrial action (2016).  Economic pressures and changing market conditions make it increasingly important for employers to be able to have some flexibility to adjust working patterns and conditions (CIPD, 2012b). Topham views the unions guarantee over future work roles as ‘untenable’ (2016).  The term indeterminism is used to describe the inability of employers to detail in their contracts exactly what they want their employers to do (Sisson, 2008; Dibble, et al., 2011).  The CIPD (2017c; 2017b) and ACAS (ACAS, 2018c) advise that contracts can only be changed with the agreement of both parties.  Widdowson states that the ‘process by which employers want to very significantly change contracts of employment and working conditions is one in which is a fertile ground for Industrial Action’.  (CIPD, 2016a).  This contract law, as well as the legislative duty to consult employees brought in by The Information and Consultation of Employees Regulations 2005 (ACAS, 2018d) and the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA)  (CIPD, 2017b), is relevant to the Southern Railway Strike.  Without this, the Railway Operator could have change the terms and conditions of employment for guards, dismissing and re-engaging them if they had not agreed, without consultation, which had to be done through the RMT as the recognised Trade Union. 
Contemporary Employment Relations has seen Trade Union representation and collective bargaining largely replaced with the development of direct and individual relationships between employees and their employers, including ‘entering into individual contracts’ (Armstrong, 1999, p. 687).  The term Employment Contract is defined in the 1996 Employment Rights Act (CIPD, 2017c).  Employment contracts are legally binding agreements that cover the terms and conditions of the employment relationship.  People can be employed on a range of different contracts, from full time and permanent, to fixed term, temporary or zero hours contracts.  Full-time permanent employees form the core of a business (CIPD, 2013).  Temporary or fixed term contracts may be used to bring people in to complete a specific task.  Zero hours contracts offer no guarantee of work (CIPD, 2017b). The type of contract is significant, as this determines what rights employers have, with ‘employees’ having greater rights than ‘workers’, such as the right to not be dismissed unfairly and the right to statutory sick pay (Gov.uk, 2018).  
It could be argued that the statutory right to not be unfairly dismissed is of significance in the Southern Railway dispute.  The 1996 Employment Rights Act (UK Government, 2018) clarified the grounds on which employees can be unfairly dismissed.  If Industrial Action is lawful, and therefore ‘official’, then employees are protected and dismissal for taking part is automatically unfair (Eversheds, 2011).  However, if an employee takes part in ‘unofficial’ industrial action, which is not lawful, then they are unable to claim unfair dismissal (ibid). In 2012, the qualifying period for employees to be able to make a claim to an Employment Tribunal, to try to seek damages for being unfairly dismissed, was increased from one to two years (ACAS, 2018b).  It could be argued that this represents a tip in the balance of power in favour of employers, as it makes it easier to dismiss employees who have less than 2 years’ service.
The Trade Union Act of 1992 prescribed the circumstances in which Industrial Action would be deemed lawful.  The 1992 Act has recently been amended by the Trade Union Act of 2016, which the Government argued would protect people from ‘undemocratic Industrial Action’ (2016).  Among other things, this Act introduced tougher ballot thresholds.  The RMT argued that this is ‘the new wave of Tory anti-union laws’ (2018).   The Welsh Government opposed aspects of the 2016 Act that affected public services and subsequently introduced its own Act, the Trade Union (Wales) Act 2017 (The National Assembly for Wales, 2017).  The Welsh Government argued that the 2016 Act went against the ‘principles of social partnership’, on which Welsh Policy was based and which was ‘distinctly different to the more adversarial approach to Industrial Relations taken by England’ (2017, p. 4).  The Welsh Government argue that this model is dependent on ensuring the balance in relationship between social partners, particularly Trade Unions and employers, and that this has played a significant part in averting Industrial Action such as that experienced in England (ibid).  This approach could explain why the RMT have been able to reach agreement in Wales (2018). 
The pluralist view is that conflict is inevitable in employment relationships due to the conflicting interests of employers and employees.  This view is supported by ACAS (2008), the CIPD (2017a) and various authors, including Sisson (2008).  If conflict is inevitable, then organisations need mechanisms for resolution, so that employers and employees can continue to work together to achieve a common objective, which is to ensure the sustainability of the organisation.  The Southern Railway dispute can be seen from this perspective, as it is a result of the varying interests of Unions and their members and their Railway Operator, the former wishing to protect their status, the latter wishing to introduce efficiencies. The alternative ‘unitarist’ viewpoint suggests that everyone should work together in peace and harmony to achieve their common goals, with conflict being seen as ‘deviant and dissident’ (ACAS, 2014b).  Both Wilton (2011) and Armstrong (1999) argue that this perspective is shared by Managers who have an autocratic style of management and a paternalist view of their role.  Government quotes, such as the Transport Secretary’s response in an ITV, that they cannot ‘order’ railway workers back to work, though  if he had "the power" to do so he "would do it" (ITV, 2016) suggests that they hold a unitarist view of the Southern Railway dispute.  Ellis suggests a third way of viewing employment relations, the ‘psychological contract’ (2016, p. 102).  The CIPD describes this as ‘the subjective expectations, beliefs and obligations, as perceived by the employer and the worker’ (2018b). Economic pressures, particularly following the 2008 recession, have meant that employers have found it increasingly difficult to honour their side of the bargain, which, from an employee perspective, was to provide job security.  Ellis (2016) argues that this has led to a loss of trust between employees and their employers.  
Great Britain has one of the most lightly regulated labour markets (Stuff, 2016).  The volume of employment regulation has increased since the 1980’s (Personnel Today, 2018).   Taylor and Wilkinson (2016) argue that the protection of employment rights through regulation is a means of balancing the power of employers.  There are three main ways that law is made in Great Britain.  Primary legislation is formed through Acts of Parliament, which can be seen as the means by which Government enforces its policy position (CIPD, 2016b).  European Law reflects European policy, which, once translated into directives and regulations, must be implemented into law by all member states (CIPD, 2018a).  Commentators agree that Brexit, on 29th March 2019, will not have an immediate impact on European Law implemented in Britain, although there is less certainty about the longer-term future. (Saundry, 2017; Steadman, 2017; Stuff, 2016).  The third way that law is made in the UK is through the judiciary, when judges make decisions to clarify points of law.  This is known as case law and lower courts are bound by the rulings of higher courts.  It is important that HR Professionals maintain up to date knowledge of any changes to the way that the law is interpreted.  
The CIPD define employee voice as the ‘means by which employees communicate their views to their employer’ and the ‘main way that employees can influence matters that affect them’ (2017d).  There are three main mechanisms by which employees can do this: involvement, participation and partnership.  Involvement is direct between employees and their managers, where Managers can use this to draw ‘on the expertise, knowledge and understanding of job roles and processes from those closest to the working situation’ (Wilton, 2011, p. 294).  The IES see involvement as a unitarist notion, saying that ‘for the good of the organisation is for the good of all (Insitute for Employment Studies, 2005, p. 20). However, Wilton (2011) argues that this is not true redistribution of power, as the management reserve the right to make decisions and that the level of involvement usually relates to operational, rather than high level, strategic, issues. 
Wilton (2011) defines participation as being representative, rather than direct.  He argues that this ‘tends to incorporate a greater degree of joint decisions making’ and is driven by employees who want to have ‘a greater influence on the decision that affect them’ (2011, p. 294).  Wilton sees this as being based on the pluralist perspective.  In their ACAS discussion paper, Purcell and John (2012c) advise that optimal results can be seen where a mix of both direct involvement and indirect participation via representatives is used.    Marchington argues that, since the 1980’s, there has been a ‘dramatic growth of managers interacting directly with their teams in formal settings’ which links in with the decline of, and has been seen by some as a way of marginalising, Trade Unions, (Marchington, 2015, p. 2).  
During the days of high levels of membership, density and influence, up until the 1980’s, the majority of participation came through Union representatives.  ACAS highlights the growth of non-union representation, which has ‘filled some of the gap left by the decline of Trade Unions and collective bargaining’ (ACAS, 2012b, p. 12).  ACAS expresses concerns about management selection of non-union representatives, saying instead that these need to be elected by employees.  There are advantages and disadvantages of being a non-union representative.  ACAS argue that non-union representation is ‘more restrictive that union representation’, being in the main, limited to consultation (2014a, p. 2).  They also point out that non-union representatives have an ‘acute difficulty’ in learning to develop a collective voice with little or no access to external advice and resources’ (Purcell & Hall, 2012c) and that, where representative consultative bodies are set up voluntarily by Managers, they have no statutory right to have time off to fulfil their duties.  The CIPD argue that ‘non-union representatives have greater legitimacy’ as they are not driven by any Union agenda (2010).
Many are now advocating that Unions play a partnership role in employee voice.  The IES define partnership as’ employers and employees, or their representatives, working in a collaborative way to take decisions and plan action’ (Insitute for Employment Studies, 2005, p. 10).  Couper advises that the popularity of partnership approaches towards employee voice grew from the mid 1990’s and are based on a pluralist model that recognises the different interests of employers and employees and are built on a shared commitment to the success of the organisation (Couper, 2005, p. 2).    Several examples of this partnership approach, such as Cap Gemini (CIPD, 2012a) and Tesco (Engage for Success, 2012) show that this has led to successful outcomes for both organisations, their employees and the Unions.  
Wilton argues that the TUC points to partnership approaches as one possible route for revival (2011, p. 300).  However, he also argues that Trade Union officials have expressed concerns that his approach could result in them losing touch with their members and becoming agents of management (2011, p. 301).   The IES also point towards these concerns among Unions (2005).  Couper argues that Trade Union scepticism of partnership approaches has grown, that they are becoming disenchanted with the level of influence that this afford them and are revisiting how best they can represent the interests of their members (2005).  On the other hand, the IES study found that Trade Unions felt neither marginalised, nor compromised in their roles’ (2005, p. xiv) and ACAS advise that ‘there is no evidence that employers are using consultative committees as a means of bypassing or minimising the role of the Trade Union (2012b, p. 9). Ross argues that Trade Unions are looking at  strategies for revival, that are two extremes, wither the partnership approach with employers, or the more militant approach which may attract more members (2013).  The USDAW Union believes that strategies of organising (i.e. representing members) and partnership can be combined (Wright, 2011).
There is some debate about the link between employee voice and enhanced performance.  Many authors (CIPD, 2017e; Sisson, 2008; Saundry, 2017; Insitute for Employment Studies, 2005; ACAS, 2015; Macleod & Clarke, 2009 link employee voice to improved productivity and performance.  It seem obvious that those organisations that can harness the knowledge, skills and commitment of their employees to contribute to improved productivity, innovation and business improvement, through TQM systems, such as six sigma (2010), through employee voice, will achieve better performance.  In addition to this, authors argue that the giving employees opportunities to voice their views and have these listened to and acted upon results in them feeling more valued, which improves their commitment towards their organisation, increases their motivation and willingness to exert discretionary effort and therefore productivity.  It also makes them less likely to leave, which has implications for performance due to the costs associated with recruitment, training and loss of skills that high staff turnover creates.  However, several authors have also argued that the link between voice and performance is not so straight forward.  Performance measures have ‘multiple causes (2005, p. 18) and employee voice is ‘usually part of a wider approach towards people management’ (CIPD, 2010, p. 17).  Some authors argue that participation and voice may have a negative effect on performance (Summer & Hyman, 2005; CIPD, 2017e).   There is also the argument that improvements are only possible of managers have the right attitude to embrace employee voice (ibid).  
The adversarial nature of the Southern Railway dispute demonstrates that this is not a partnership approach.  Statutory recognition means that Railway Operator is not able to by pass the Union and allow employees direct involvement in finding a solution to the dispute.  Employee involvement in decision making is through participation, although Southern Railways have tried to suggest that the Union is not representative of its members, as it has not put proposed solutions to a vote (Slawson, 2018).  The level of support that the Union gained for industrial action in its disputes with another railway operator (80% yes on a turnout of 80%) (RMT, 2018), suggests that it is. 
ACAS use a range of evidence, including Employment Tribunal data and number of days lost due to work stoppages to demonstrate that, since 1980, there has been a significant decline in collective disputes and a significant rise in individual disputes (ACAS, 2008).  The action taken by guards who work in the trains and who are in dispute with the Railway Operator is collective, rather than individual.  There is no evidence in the press reports about the Industrial Action that suggests that guards are taking unorganised individual action by misbehaving, i.e. acting in a way so as to sabotage their employer, by, for example, ‘stealing’, ‘gossiping’ and ‘criticising managers’ (Richards, 2008).  If they were, then this may be best dealt with through disciplinary processes, following the ACAS Code (ACAS, 2015b).  
The Government have developed a policy position that promotes the use of alternative dispute resolution mechanisms for resolving dispute in the workplace before they escalate to Employment Tribunal (Department for Business Innovation and Skills, 2009).  They argue that ‘employers should always try to resolve problems in the workplace at the earliest possible opportunity, usually with the least possible formality’ (Department for Business Innovation and Skills, 2009, p. 5).  This is in response to the burden being placed on the Employment Tribunal system (ACAS, 2012b). The CIPD (2015a; 2015b) and ACAS (2018e) support this approach.  Both advise that organisations need to upskills their managers in the use of mediation skills, managing difficult conversation and conflict resolution 
HR Professionals can help Managers develop these skills by, for example:
· Developing a series of workshops aimed at working through advice and guidance documents developed by both ACAS and the CIPD, such as include:
· ACAS Guide: Challenging conversations and how to manage them (ACAS, 2018f)
· ACAS Step by step table for managing challenging conversation (ACAS, 2012a)
· Provide advice and guidance on a case by case basis to Managers, to ensure that there is consistency across the organisation in the way that conflict is managed, as well as being able to collate a series of lessons learnt briefings so that all Managers can benefit from experience gained.
· Buy in training for Managers around specialist areas, such as mediation.
It is difficult to how a resolution can be found for the Southern Railway dispute.  The RMT are not going to agree to something that would be detrimental to their members.  The Railway Operator and the Government are not going to give in to the RMT’s demands.  However, the costs of Industrial action both in terms of the impact of the revenue for the Railway Operator and the impact on passengers, makes it important that some kind of resolution be found.  
The Southern Railway dispute has tried, unsuccessfully, to use conciliation as a means of resolving their conflict, through ACAS (reference).  Conciliation is like mediation, as it is voluntary and involves facilitating communication between the parties in conflict with a view to reaching a mutually agreeable compromise.  The difference with conciliation is that it is used when there is a possibility that a claim could be made to an Employment Tribunal (ACAS, 2018e).  If both the Railway Operator and the RMT agreed to it, then they could use arbitration as a means of resolving their dispute, where an independent expert would be brought in to review the conflict and issue a decision which both sides would be bound to (Cook, 2017). 
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