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The Offences Against the Person Act of 1861 (OAPA 1861), whilst it is historically significant, now faces criticism when applied to non-fatal offences in a modern society by the use of outdated language, a lack of clear definitions, inconsistency of penalties, psychiatric harm inclusion and structural issues. Therefore, is it argued that whilst the OAPA 1861 has served its purpose historically with previous cases, it is now considered to be ill-suited for addressing non-fatal offenses in modern society.

The outdated language used within the Act is considered as the first criticism. Bearing in mind that the Act is now 163 years old. Such terminology is not used in modern times. Examples such as the words ‘grievous’ and ‘malicious’ are not generally used in modern times and have required interpretation by the court or directions by a Judge. In the case of (Savage) [1991], D threw a glass of beer at her victim. During this process, D lost the grip of the glass and cut the victim’s wrist. D appealed to the Court of Appeal that this was reduced to a conviction for an assault occasioning actual bodily harm contrary to s.47. During her appeal to the House of Lords against hits conviction, Savage argued that she had not foreseen that her action may cause any bodily harm to victim. In the case of (Parmenter) [1991] D was charged that he had maliciously inflicted grievous bodily harm and caused bone structure damage to his baby son. 
As a society, we all know that we cannot attack someone in the street, but the understanding for many of the statute can only be fully understood by a solicitor or people who have insight and knowledge of the legal system not as general public. According to Professor Ashworth, (Ashworth (2009:323), he referred to the Act as being “unprincipled” and “expressed in language who sense is difficult to convey to juries”.  For example, Section 20 OAPA (1861) of the Act reads as: “Whosoever shall unlawfully and maliciously wound or inflict any grievous bodily harm upon any other person, either with or without any weapon or instrument, shall be guilty of a misdemeanour, and being convicted thereof shall be liable . . . to be kept in penal servitude”. This use of terminology and use of words is not going to be understood by many people therefore clearer guidance of the offence would be preferable. In 1998, the Government proposed to reform this complex and somewhat outdated area of the law. The aim of the reform was to replace some of the archaic language used to give the law a clearer structure. According to Herring (Herring (2011) p119), key clauses were identified. Section 1(1), 2(1), 3(1), 4(1) (a) and (b), 15(1) (a) and (b) and 15(2). Herring states that “these reforms would do much to simplify and modernise the language used for these offences. Herring argues that the fine moral distinctions between different forms of assault are lost in the wording of the Bill. In his opinion, there is no sign that the Bill will become law. 
Everyday phrases like “assault” and “battery” have different legal definitions than that people commonly use the words for. An assault does not have to involve physical contact. In the case of (Smith v Superintendent of Woking Police Station [1983] Crim LR 323.) In this case there was no actual physical contact but more of a psychological assault. D had terrified V who at the time was occupying a ground floor flat. D would stare in through the windows at her. The Divisional Court was satisfied that even though the defendant was outside the building, there was evidence to suggest that the victim was terrified by the prospect of some immediate violence by the defendant. It was not necessary for the prosecution to establish precisely what the victim feared would happen whereas a general apprehension of violence was sufficient. In the House of Lords’ decision in (R v Ireland) [1998], it was determined that words alone can amount to assault as words can constitute an assault. Another case of a similar nature is that of (Constanza) [1997] whereby D stalked his victim for a period of two years and sent over 800 letters, silent telephone calls. Two of these letters the victim interpreted as threats. The victim believed that D might do something to her at any time and was later diagnosed to be suffer from clinical depression as a result. Before the House of Lords, a decision was made in this key case that a telephone call can indeed amount to an assault whereby it causes the victim to apprehend personal violence. 
Likewise the term “battery” does not require significant force as some people would interpret that it would. In the case of (DPP v K (a minor) [1990], a 15-year-old schoolboy took a bottle of acid from the science lab. He then placed the acid into the hot air hand drier in the boys’ toilets in school. Another pupil used the hand drier and as the nozzle was pointing upwards, acid then squirted onto his face, and he sustained permanent scars. D was charged under s47 OAPA 1867. Therefore, as this case demonstrates, the application of force need not be directly applied to V.  
The term grievous has been interpreted as meaning very serious (DPP v Smith) [1961], however, malicious has been given an interpretation quite unrelated to what someone might interrupt themselves. In general terms, the word “malicious” could be interpreted as being related to evil or hatred whereas in legal terms malicious means intention or recklessness. A key case to demonstrate recklessness is that of Spratt (1990). The accused fired shots from an air from his apartment. Two of the pellets from his air pistol hit a seven-year-old girl who was playing outside at the time. D argued that he had not realised that there were people in the immediate area at risk. This case for recklessness shows that D did not give thought to the risk he imposed to others by firing his air pistol. The Court of Appeal quashed his conviction. According to (Jefferson) [2015], he believes that the interpretations vary. In his opinion in the case of (Spratt) [1990], the Court of Appeal required intentionally or recklessly occasioning bodily harm whereas in the case of (Savage) [1990] heard at the same court but in a different division, the Court of Appeal ruled that intentionally or recklessly causing battery again Savage’s victim was sufficient so long as actual bodily harm occurred. 

In conclusion, the Law Commission has stated recommendations were to be made to the OAPA 1861. Professor David Ormerod QC, Law Commissioner for criminal law, , stated “Violent behaviour results in up to 200,000 prosecutions each year but the law under which violent offences are prosecuted is out of date and confusing for the courts, defendants and victims. “If implemented, our recommended reforms will produce a clear, modern statutory code to deal with offences of violence. A logical hierarchy of clearly defined offences will allow prosecutors to make more appropriate and efficient use of valuable court time. And properly labelled offences will make sure the true nature of violent behaviour is recognised for what it is.” 
The Law Commission recommended that the Act is to be replaced with modern legislation based on a Bill drafted during an earlier Home Office attempt at reform the archaic and obscure wording of the Act. Hoping that the new Bill is easier to understand with the desired affect that offences are made more clearer and are presented in a more logical understand and, for some, a requirement has been introduced that the defendant must have foreseen the level of harm caused.
In the report issued by the Law Commission, by making several recommendations to the act to help improve the legislation and to modernise the language used. This also included the creation of a new offence to bridge the gap between common assault and the more serious offense of actual bodily harm called “aggravated assault. There would be more focus on physical and psychiatric harm. The overall goal is to ensure that the legal framework surrounding the act addresses the non-fatal offenses against individuals whilst reflecting the modern-day society. 
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