
From: Carly Butler, HR Officer
To: Ian Smith, Managing Director
Date: 3rd March 2022
Subject: Site Closure

Dear Ian,

a) AC 3.1 As we consider the closing of site C and the moving of at least 5 staff from site C to either site A or B, we must look at any mobility clause we have written into their contracts (Gov.uk, 2022). If we have not included this then we will need to consult with these staff as a courtesy to see if they will agree to the move. We will need to state an ETO relating to our profitability or performance, or to the change in production process or organisation structure. (Daniels, 2019) These ETO’s are not specifically stated in the new 2014 tightened regulations regarding Transfer of Undertakings (Protection of Employment) Legislation, however we will need to have sound reasons in place for consultation and protection from any future concerns.
We could also consider a collective bargaining as a tool to talk through with Unions what the proposed changes are and how we are implementing them. To gain agreement from unions is wise and needs careful navigating to avoid claims of bypassing this process as in Kostal UK Ltd v Dunkley, SC, October 2021 (CIPD, 2022). 
There are risks to consider (ACAS, 2021) such as some of our most valued employees leaving the organisation or their performance and commitment to ABC Ltd decreasing as they don’t see themselves as part of the process or considered fully. By varying these employee contracts we do put ourselves at risk of a breach of contract claim and will need to manage these conversations sensitively and in a timely way.

b) AC 3.1 Redundancy is a consideration for these employees if we have not included the mobility clause within the contract and are not wishing to retain these staff on site A and B, under the Employee Relations Act 1996; ‘Employer has ceased, or intends to cease, to carry on that business in the place where the employees were employed’.
As we have less than 20 employees to consult, there are no set rules as to the length of the consulting period (gov.uk, 2022) however we want to follow best practice and also protect against later claims of unfair dismissal by an employment tribunal. A consultation of 1 to 2 weeks would be reasonable in these circumstances and to ascertain who may be offered redundancy we may consider a points system. This will allow us to fairly look at who would be the most valuable asset for us to retain rather than selecting staff on an employer led basis. Again this gives a more robust defence for any future tribunal claims. 
We will need to refer to our previous redundancy pay in order to ensure we are consistent, we cannot follow current statutory caps and guidelines for age and years of service if we have previously enhanced the redundancy pay, as in the case of Peacock Stores v Peregrine, EAT Feb 2014. (CIPD, 2022) In this case the court ruled that because a precedent had been set of enhancing statutory payments, it was implied this would continue. If we have always complied with statutory payments then we will need to talk through the reason and selection method with our chosen employees and show clearly the calculation; notice pay + 1.5 weeks pay for each YOE (41-64 yrs), 1 weeks pay for each YOE (22-40 yrs), 0.5 weeks pay for each YOE (under 21 yrs). We will also need to calculate outstanding holiday pay and add this to the final sum. 

c) AC 3.2 The legislation for The Transfer of Undertakings (TUPE) were replaced in 2006 and amended in 2014. When we decide if it applies we need consider if there has been a change in the service provider. In this instance we have seen our competitor buy site C and we understand will now continue to run it as part of their business competing with us in the same market.  The exemptions that could apply would relate to it either being shut and assets sold, the customer changing, a one off event or just the sale of shares, none of which are happening here. So this does qualify as TUPE and will follow the automatic transfer principle. 
A consultation will be required where employees represent themselves (as there are less than 10) and as the automatic transfer principle will apply, all the powers, rights, duties and liabilities become the responsibility of the new owner as they were of ABC Ltd. If any employee objects to the transfer their contracts will end by ‘operation of law’ on the date of transfer. It is integral for the new owners to communicate clearly on any measures that may be envisaged eg new payroll date, within the process of consultation. Though the consultation is only for those on site C as in the case of Ilab Facilities v Metcalfe and others EAT, 2013 (Daniels, 2019) here the court ruled the consultation was only for those who are transferring and not all staff within the existing business. 
This consultation is our joint responsibility as ABC Ltd with the new owner and if it is deemed inadequate each employee will be awarded up to 13 weeks’ pay. (Daniels, 2019)

Thank you for your consideration, I hope we can apply this legislation with consideration and navigate the way clearly with these valuable staff members.

Many Thanks

Carly Butler 
HR Officer
ABC Ltd
