
Tiiï I>TÏR>ATIONAI.
JOL'R>ALOF

C L ^ ' S RIGHTS

M A R T I N U S

NIJHOFF
PUBLISHERS Internationaljoumal of Children's Rights 2; {2013) 395-441 brill,com/chil

Justifying Children's Rights

John Tobin
Associate Professor, Melbourne Law School, University of Melbourne, Australia

j,tobin@unimelb,edu,au

Abstract
The conceptual foundations of children's rights remain under theorized. This paper develops a
social interest theory of rights to offer a justification for the conception of rights under the UN
Convention on the Rights of the Child, It reveals that this conception is capable of producing a
culturally sensitive, dynamic, inclusive and relational conception of rights that remedies many
of the deficiencies associated with the traditional conception of human rights as being Western,
individualistic trumps.
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Introduction

Can the idea of human rights for children be justified? Does an answer to this
question really matter? Children's rights are, after all, already recognised in
international law, most notably the Convention on the Rights of the Child.
They are increasingly included in national constitutions (Tobin, 2005) and
considered by judicial bodies at the international, regional and domestic levels
(Tobin, 2009; Sloth Nielsen, 2008). They are also increasingly used as a policy
framework by governments (Lundy, 2012; Stalford, 2011), a research paradigm
by scholars (Reynaert, 2009) and as an advocacy tool by civil society worldwide
(Fernando, 2001; Tobin, 2011).

Despite this widespread engagement with the discourse of children's rights
some still believe that the idea of children's rights has 'failed to secure a
coherent... intellectual foundation' (Minow, 1995; Guggenheim, 2005, ¿x) and
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'remains largely under-theorised' (Dixon and Nussbaum, 2012). This is not to
suggest that the conceptual foundations of children's rights have been entirely
neglected. This may have been the case 25 years ago, when Michael Freeman
lamented the absence of a 'reasoned normative thesis' to explain the moral
grounds for children's rights. (Freeman, 1987, 300). In the intervening years,
scholars, including Freeman himself, have increasingly sought to answer his
question, 'what is the moral justification for giving rights to children?'
(Freeman, 1987,304). The literature tends to fall into three broad camps - those
who support the idea of rights for children because of its role in securing their
dignity (Freeman, 1992, 2007, 2010; Archard, 2004; Eekelaar, 2008); those who
oppose the idea of rights for children because oftheir lack of capacity (Purdy,
1994; Griffin, 2009); and those who oppose the idea because of concerns such
as the impact of rights on the family structure (Goldstein et ai 1998;
Guggenheim, 2005; Seymour, 2005), the Western origins of human rights, ora
preference for alternative discourses such as obligations (O'Neill, 1988, 2002)
or an ethic of care (King, 1997; Arneil, 2002).

This paper aims to interrogate some of the central questions posed by these
competing theories and assess whether the idea of human rights for children
can be justified. It consists of three parts. Part I considers the preliminary
question of whether such an inquiry is necessary. It concludes that an exami-
nation of the conceptual foundations of children's rights serves two critical
functions - one practical the other philosophical. From a practical perspec-
tive, it has the capacity to assist in resolving broader dilemmas with respect to
the meaning of these rights and encourage more reflective practice by propo-
nents of children's rights (Reynaert, 2012, 156). It also has the potential to
dampen opponents' scepticism about the idea of children's rights by establish-
ing a 'secure intellectual standing' that can address its 'conceptual doubts.'
(Sen, 2004,317.)

Part II explores whether the idea of human rights for children under the
CRC can be justified. A focus on the CRC has been adopted because, although
this instrument has been described as 'the unavoidable contemporary context
for thinking about the status of children' (Archard, 2004, 218), its conceptual
foundations have escaped the close attention of commentators. It will be
argued that there is an overlapping consensus as to the conceptual foun-
dations of children's rights under the CRC. This consensus is facilitated by a
conception of dignity in which all human beings, including children, have
unique value and a conception of children as being vulnerable relative to adults
yet possessing an evolving capacity for agency and autonomy. It is this con-
ception of children, which is empirically grounded and socially constructed,
that provides the foundation for the 'special' human rights that are granted to
children under international law.
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Moreover, this conception of human rights for children is grounded in
an interest theory rather than the rival will theory of rights. Children may
sometimes lack the capacity to exercise their rights but it is their interests, not
their capacity, which found their rights. With respect to the determination of
which íAzíeresís justify elevation to the status of a human right, a social interest
theory is preferred to other explanations, such as an 'urgent' (Beitz, 2005,
109-10) or 'basic' interest theory (Buchanan and Hessler, 2009,213). This social
interest theory consists of both descriptive and substantive dimensions. The
former refers to the deliberative process by which interests are elevated to
the status of rights, whereas the latter demands that this process should
include both rights-holders and duty-bearers. However, this requirement
creates a serious dilemma when seeking to justify the CRC conception of
rights, because the drafting process was dominated by Western states and
completely excluded children. Part III therefore uses the social interest the-
ory of right to assess whether the conception of rights under the CRC can be
justified. It concludes that this is the case and that this instrument is capable
of producing a culturally sensitive, dynamic, inclusive and relational con-
ception of rights that remedies many of the deficiencies associated with
the traditional conception of human rights as being Western, adult-centric,
individualistic trumps.

1. The need to establish the conceptual foundations of children's rights

During the drafting of the CRC, there was no discussion about the moral rights
of children. The explanation for this is ostensibly pragmatic. According to
Géraldine Van Bueren, '[i]n the context of the silent emergency of childhood
deaths from malnutrition and disease, philosophical dialogue can appear too
much like a game' (Van Bueren, 1995, 6). Philosophers would rightly take
umbrage at this suggestion whose interest in the conceptual foundations of
human rights is motivated by a desire to enhance the legitimacy of this con-
cept. However, given the urgent need to address the tragic experiences of so
many of the world's children, the extent to which there is a need to establish
the conceptual foundations of children's rights is debatable when the concept
is already recognised in international, regional and domestic legal systems,
and is increasingly drawn upon by advocates seeking to address the needs of
children.

The view taken here is that to evade this question 'demonstrates a lack of
intellectual responsibility' (Freeman, 1994, 493) by neglecting a fundamental
element of the human rights idea, thereby jeopardizing its legitimacy.
This argument rests on the proposition that the human rights of children
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consist of three interconnected dimensions—legal, political, and moral {Frost,
2010, 711). The justification of the legal dimension rests on the premise that
they are recognised as legitimate standards within legal systems, the most sig-
nificant of which is the CRC (Griffin, 2009,203). The po/íí/ca/dimension relates
to advocates' use of this idea as a tool to assess the legitimacy of measures that
have an impact on the experiences of children within and between states
(Archard, 2004,218; King, 2004,275). The justification for this approach draws
on the claim that the idea of human rights for children is a global enterprise
that provides the 'settled norms of political discourse' (Beitz 8; Frost, 1996;
Moyn, 2010,222) whereby states voluntarily accept relevant treaty obligations
as the standards by which the legitimacy of their efforts to secure children's
interests will be assessed.

But relying solely upon legal and political justifications risks overlooking
the reality that, despite states' apparent acceptance of this idea, (signified
by treaty ratification), there remains widespread disagreement as to the
moral status of human rights generally and children's rights, specifically. As
such, there is a need to address tbe perceived 'softness' of human rights [for
children] and its 'conceptual doubts', if'the idea of human rights [for chil-
dren] is to command reasoned loyalty and establish a secure intellectual
foundation' (Sen, 2004,317). In this light, the supposed 'self-evident' nature of
human rights (Henkin, 1990, 2) is problematic. Indeed, in tbe absence of a
secure conceptual foundation, children's rights risk becoming invisible to, or
rejected by, those for whom they are not self-evident. They also become vul-
nerable to conscious or unconscious manipulation by those who wish to use
them as a rhetorical device by which to advance a subjective vision of what
children's rights should mean (Kennedy, 2002). A right for which there is
no recognised conceptual foundation quickly risks becoming an empty rhe-
torical vessel into which subjective preferences or political agendas may be
poured.

In such circumstances, there is a pressing need for a firm conceptual foun-
dation and moral justification for the idea of human rights for children. The
resultant inquiry seeks to advance their status by offering an 'intellectually
compelling' case to justify their inclusion within the lexicon of international
human rights (Sen 317; Griffin 204; Arcbard and MacLeod, 2002, 15; Fortin,
2009, 3). Thus, the need to justify tbe idea of human rights for children serves
two critical and complementary functions - one philosophical and one practi-
cal. It seeks to address the concerns of those who are sceptical of the concep-
tual foundations of this idea. At the same time, it also serves to ground and
constrain the enthusiasm of those for whom this idea and the meaning of such
rights are already self-evident (Reynaert, 2012, 155), and those who would
manipulate tbe meaning of children's right to align with tbeir own political
agendas.
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2. The conceptual foundations of the CRC

A. Looking for foundations in incompletely theorized agreements

How then can the idea of rights for children under the CRC be justified? The
first problem raised by this question is that the CRC, like all international
legal instruments, is an example of an 'incompletely theorized' agreement.
This term, coined by Cass Sunstein, describes the process by which a com-
mon agreement is reached by consensus in circumstances where there is
disagreement as to the reasons or principles underlying the agreement
(Sunstein, 1995). The concept of incompletely theorized agreements aptly
reflects the nature of international human rights instruments, which are
generated by processes that must accommodate 'a moral universe that is
diverse and pluralistic', and allow for agreement between states without the
need for adherence to a particular theory of general principles (Sunstein,
1995.1748).

In practice this means that states were able to agree on the inclusion of chil-
dren's rights within the CRC without formal agreement on the specific princi-
ples or moral theory justifying this approach. This reflects what Sunstein
would describe as mid-level, principled, agreement (Sunstein, 1739). Although
states may have had differing theories with respect to why children's rights are
justified or why a specific right may be justified, they put aside these differ-
ences for the sake of achieving consensus on the need to recognise the idea of
children's rights. The incompletely theorized nature of the CRC does not mean,
however, that it is devoid of any moral content. This invites a question as to
which conception of children's rights is reflected in the agreement of states
parties to the CRC.

B. The concept and conceptions of childhood under international law

It is customary to hear the contention that childhood is a social construct.
Moreover, in the opinion of commentators such as Aries, the concept of child-
hood is a relatively recent development (Aries, 1962). However, as Archard has
explained, the idea of childhood has been known to all societies throughout
history (Archard, 2004,19-24). Where societies have differed is in their concep-
tion of childhood; that is, where the distinction between childhood and adult-
hood lies and the social and legal consequences that attach to being a child
(Archard, 2004,27-36).

International law is no different. The first ILO Conventions adopted in 1919
and 1920, sought to regulate the night work of young persons, generally defined
as someone under the age of 18, and stipulated 14 as a minimum age for work
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at sea and agriculture.' In contrast, the more recent ILO Conventions 138 and
182, insist on 18 as the age at which childhood ends.^ Additional Protocols I and
II to the Geneva Conventions maintain 15 years of age as the point below
which states and armed groups cannot recruit or use children in armed con-
flict.3 Both the 1924 and 1959 Declarations on the Rights of the Child provide
specific rights for children but fail to define the child. Moreover, the Universal
Declaration of Human Rights ('UDHR') and the International Covenants for
Civil and Political Rights ('ICCPR') and Economic Social and Cultural Rights
(ICESCR*), which each provide specific protection for children, also fail to
define the child.'* Thus the concept of childhood is a constant feature of the
international legal landscape but its conception differs.

With respect to the CRC, Article 1 defines a child as any person under the
age of 18 years, unless the age of majority is defined earlier under domestic law.
This is a classic illustration of the incompletely theorized nature of the CRC.
States agreed on the concept of childhood but were unable to agree on its
boundaries, that is, the point in time at which childhood began and ended.
Unsurprisingly, deep philosophical differences as to when life begins between
Catholic states and the Holy See on the one hand and Western states on the
other, almost derailed the drafting process, it was consequently left to indi-
vidual states to determine when childhood should begin (Alston, 1990).

Deep cultural differences between states also made agreement on the end
of childhood elusive and the best that could be achieved was to create a rebut-
table presumption in conceptualisation of 18 years as the upper threshold
(Legislative History 301-12). Given this lack of certainty with respect to when
childhood begins and ends, a question arises as to whether this particular con-
ception of childhood under the CRC can be justified. It is certainly incom-
pletely theorized but this does not mean that it is necessarily incoherent or
arbitrary. This is because the CRC creates a process by which a state can deter-
mine the beginning and end of childhood within its own jurisdiction.

However, a further issue exists as to whether the concept of childhood
can actually be justified. The point to stress here is that although the outer

'* See the ILO Convention concerning the Night Work of Young Persons Employed in Industry,
1919; ILO Convention Fixing the Minimum Age for Admission of Children to Employment at
Sea, 1920; ILO Convention concerning the Age for Admission of Children to Employment in
Agriculture, 1921; and ILO Convention concerning the Compulsory Medical Examination of
Children and Young Persons Employed at Sea, 1921.
2* See ILO Convention concerning Minimum Age for Admission to Employment, 1973, Arts. 3
and 9; ILO Convention concerning the Prohibition and Immediate Action for the Elimination
of the Worst Forms of Child Labour, 1999, Art. 2.
*̂ See Protocol Additional to the Ceneva Conventions of 12 August 1949, and relating to the

Protection of Victims of International Armed Conflicts, Art 77; and Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
Intemational Armed Conflicts, Art 3.
*' UDHR, Art. 25(2); ICCPR, Art 24 and ICESCR, Arts. 10 and 12(2).
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boundaries of the concept remain socially constructed and flexible under
international law, there remains agreement among states as to the concept
of childhood. As will be argued below, the deliberative process by which this
agreement was achieved provides a good, albeit imperfect, moral justification
for the idea of childhood. Importantly, this social agreement has also an empir-
ical foundation.^ Although children have greater cognitive capacity than was
previously believed, their evolving cognitive and physical development means
that they will often remain dependent on others for their care and protection.
This empirical reality justifies the idea expressed in the preamble of the CRC
that childhood is a period of'special vulnerability [relative to older persons]
during which children are in need of special protection.'

However, this conception of children as being vulnerable yet evolving in
their autonomy raises two further considerations. First is the need for special
protection consistent with a conception of childhood that is presumed to end
at 18 years. Can this particular conception of childhood be justified? Does a
child of 15,16 or 17 years really need special protection relative to adults, or are
their physical and mental capacities sufficiently aligned with the capacities of
persons over 18 of age? Although this issue is addressed in detail in Part III, it is
sufficient to note here that the presumptive nature of the definition of a child
under the CRC is sufficiently flexible to accommodate the evolving nature of
children's capacities and as such can be justified.

The second consideration is whether granting human rights to persons who
may lack the capacity to exercise them is justified. Competency is more com-
plex and fluid concept than is often assumed and children's competency in all
areas of life has historically been undervalued (Freeman, 2007,12-13). At the
same time, young children do not enjoy the same competencies (in terms of
reasoning and understanding) as adults are assumed to possess. This raises the
question of whether the idea of human rights for children has a moral
justification.

C. The idea of human rights for children - does capacity matter?

There are competing theories with respect to the question of who is entitled to
rights. The most common theory used to deny rights for children is the will or
choice theory, under which the capacity to exercise rights is a prerequisite to

5' Research concerning children's development is extensive. It is acknowledged that this litera-
ture remains problematic and commentators have warned of the dangers associated with
developmental theory: (Mayall 2000; Cordero 2012). However, the position taken here is that
children's cognitive and physical development cannot be reduced to a mere social construction.
It is also a biomédical fact - children's cognitive and physical development evolves over time.
The real issue is how we interpret this difference and the consequences for understanding the
relationship between adults and children.
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entitlement. It reflects a traditional Western liberal understanding of rights
and is deeply embedded in the ideas of reason and autonomy. For proponents
of this model, such as Harry Brighouse, '[t]he further an agent departs from the
liberal model of the competent rational person, the less appropriate it seems to
attribute rights' (Brighouse, 2002,31). For Brighouse, given that children depart
from this model they should not be entitled to fundamental agency rights
(Brighouse, 2002, 31-32). Thus, under a will theory of rights, as Onora O'Neill
famously declared, a child's 'main remedy is to grow up' (O'Neill, 1988,463).

Similarly, James Griffin denies human rights to infants on the basis that they
are 'not normative agents' (Griffin, 2009, 83). For Griffin, infants lack person-
hood because they lack consciousness and must therefore be seen as potential
agents rather than actual agents (Griffin, 2009, 84). As such they are not enti-
tled to human rights. Moreover, for Griffin, children's vulnerability does not
provide a justification for their rights. He concedes that their vulnerability
'imposes substantial obligations on us not imposed by those able to look after
themselves. But one must not 'run together a justification of an obligation and
a justification of a right' (Griffin, 2009,85). This last point may be convincing -
not all moral obligations should be human rights - but his reliance on agency
to justify human rights is problematic for three reasons.

First, it denies human rights for the least powerful members of society.
Infants may not have the capacity to claim rights, but Griffin's approach would
deny infants the right to have others assist them to claim their entitlements on
their behalf. He would force infants to rely on other sources of obligation to
motivate others to address their needs and satisfy their interests, such as char-
ity, ethics, or equity. Although it is important to recognise moral obligations
arising from alternative conceptions of justice, even Griffin himself has recog-
nised that '[i]f one can claim a right, one is not dependent upon the grace or
kindness or charity of others' (Griffin, 2009,92). Moreover, if it is accepted that
the idea of rights is motivated by a desire to create systems of accountability
that regulate the exercise of power by constraining the powerful and empow-
ering the disempowered (Federle, 2011, 449; Cordero 2012, 367), then Griffin's
approach is problematic. If rights are contingent on capacity or competency,
they become 'exclusive and exclusionary' and children, who are 'unable to
define themselves as competent beings', are effectively denied access to the
discourse of rights and its capacity for empowerment and accountability
(Federle, 2011,448).

Second, Griffin's motivation for excluding infants from human rights is ulti-
mately more strategic than philosophical. He aims to restrict the 'ballooning of
the discourse', and to develop 'criteria for correct and incorrect use of the term'
and 'end the damaging indeterminateness of sense of the term "human right"'
(Griffin, 2009, 92-93). But his insistence on the idea of a 'correct use' only
makes rights more exclusionary, and excluding infants from the benefits of
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human rights will not counteract the indeterminacy of rights. If indeterminacy
is his real concern, then he needs to focus more on the process by which agree-
ment is arrived at with respect to the meaning of a right, as opposed to exclud-
ing an entire cohort of persons from an entitlement to rights (Tobin, 2010).

The third problem with Griffin's model is that it represents a foundational-
ist or essentialist understanding of human rights, in which rights are grounded
in his understanding of the values he considers essential to personhood:
autonomy, liberty and minimum provision (Griffin, 2009, 51). Scholars have
increasingly challenged naturalist or foundationalist theories in favour of
allowing for a multiplicity of justifications (Beitz, 2009; Mitchell, 2010; Eekelaar,
2011; Chase, 2012) - a position that is consistent with the idea of the CRC as an
incompletely theorized agreement. John Eekelaar makes this point well in his
critique of Griffin's thesis in light of the reality that the CRC provides rights for
all children:

If children without agency are given the same protections in the same circumstances by
the same bodies and in the same documents as children with agency, what is gained by
insisting that only the protections of children with agency are grounded in human rights
while those lacking it have right of a different kind, differently grounded in an independ-
ent obligation? (Eekelaar, 2011,234)

Thus, for Eekelaar, it is more prudent to conclude that states' acceptance of
the idea of human rights for children, 'may rest on a number of grounds, of
which personhood is but one' (Eekelaar, 2011,234).

A further problem with Griffin's model is that his understanding of person-
hood, which emphasises normative agency, reflects a will or agency theory of
human rights. Although autonomy is a central feature of the literature on the
foundations of human rights, a will theory and the idea that capacity is a pre-
requisite to entitlement, is not the only basis upon which to ground rights. The
main alternative is the interest theory (Brennan, 2002), under which 'it does
not matter that rights-holders are not in a position to assert rights... what it is
to be a right-holder... is merely to be a direct intended beneficiary of someone
else's duty bound performance' to recognise the interests of the right holder
(Goodin and Gibson, 1997, 188). Significantly, not only do many scholars
endorse this model (MacCormick, 1976; Raz, 1984; Kramer, 1998; Freeman,
2010), it is also the preferred theory of rights reflected in international instru-
ments, including the CRC. The only prerequisite for an entitlement to human
rights under international law is that a claimant is a human being. International
law recognises children as human beings and not merely becomings and they
are therefore entitled to human rights, irrespective of their capacity to exer-
cise them. Children may lack capacity to exercise their rights but they do not
lack interests, and it is their interests, not their capacity, which form the foun-
dation of rights under an interest theory.
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However, offering a theory which provides a moral justification for granting
human rights to children (and indeed to any persons who lack capacity) does
not resolve deeper questions about whether the actual idea of human rights
itself can be justified and if so, which interests of children should be recognised
as rights. It is to these questions that I now turn.

D. Grounding human rights - the persistence of natural rights

Historically, human rights were founded upon notions of natural law and the
inherent dignity of Man (sic). Traces of this approach can be detected in the
text of the international human rights instruments. For example, the pream-
bles to the UDHR, ICESCR. ICCPR and CRC each refer to the 'inalienable rights
of all members of the humanfamily' (emphasis added). Since Bentham's attack
on the idea of natural rights as being nonsense upon stilts, the legitimacy of
these metaphysical foundations has been repeatedly challenged (Beitz 49-59;
Sen 316; Stammers, 1999; Eekelaar, 2011; Chase, 2012). At the same time, persis-
tent references to this origin cannot be ignored.

There are two potential responses to this dilemma. First, such references
might be considered to reflect the personal values and preferences of the draft-
ers. John Humphrey, who headed the UN body tasked with drafting the UDHR,
has recounted his concern at the inclusion of philosophical concepts in the
UDHR at the behest of French drafter, René Cassin. With respect to Article 1 of
the UDHR, Humphrey reflected that, '[ajpart from the fact that at least part of
this statement is of questionable truth, it is purely hortatory and adds nothing
to the authority of the Universal Declaration of Human Rights* (Humphrey,
1984,44). Thus, given the diverse moral and cultural perspectives of the states
drafting the UDHR, it is possible that many representatives may have assumed
that such references were to have no substantive impact on the nature of obli-
gations under the UDHR.

A second way to view these references is to focus on their strategic purpose
rather than to treat them as an exposition of the theoretical foundations of
human rights (Rosenblum, 2002, 305). Under this approach, it is the political
attraction of the idea of inalienable human rights for all members of the
human family, including children, that is significant. The famous international
law scholar, Hersch Lauterpacht, was committed to grounding rights in natu-
ral law (Lauterpacht, 1950,74). But in his 1950 commentary. International LoMf
and Human Rights, he described the 'renaissance of the law of nature' at the
beginning of the 20'^ century as an 'unmistakable result of the urge to find a
spiritual counterpart to the growing power of the nation state' (Lauterpacht,
1950,112). For Lauterpacht, the subsequent rise of the German state meant that
'the law of nature became once more a vital element in the affirmation of the
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sanctity of the individual and in the craving to find a basis of the law more
enduring than the enforceable will of the sovereign' (Lauterpacht, 1950,112).

This insight reveals the political and strategic role of the idea of natural or
inalienable rights. It also suggests that following World War II, overtures to
inalienable rights could be interpreted as a moral and political strategy to con-
strain the power of the nation state and to elevate the status of human rights.
Moreover, as this strategy had sufficient appeal among those drafting the
UDHR, it was not met with any substantive resistance. In subsequent years,
given the absence of any reason to abandon this strategy, this commitment to
the idea of inalienable rights in the UDHR became acculturated as a perma-
nent feature of all subsequent instruments, including the CRC.

However, this only provides a possible explanation for the persistence of
natural and inalienable rights within the lexicon of international human rights
law. It does not provide a sufficient moral justification for the idea of human
rights. This is not to dismiss the significance of the idea of natural law because,
as Lauterpacht's comments indicate, its inclusion is intimately connected
with ideas about the need to regulate the power of the state and elevate the
status of the individual. However, if we are seeking a secure conceptual foun-
dation for the idea of human rights generally, including children's rights, then
we must look elsewhere. In this respect, the concept of dignity has become
something of a default position.

E. The concept of dignity as both coterminous andfoundational

The idea of inherent dignity occupies a revered place within human rights law,
but its role remains conflicted and problematic. In the case of the UDHR,
ICCPR and CRC, human rights and dignity are stated to be coterminous
(UDHR: 'Whereas recognition of the inherent dignity and of the equal and
inalienable rights . . . ' (emphasis added); ICCPR and CRC: 'recognition of the
inherent dignity and of the equal and inalienable rights of all members of the
human family' (emphasis added)). In contrast, inherent dignity is treated as
the foundation of human rights in the preamble to the ICESCR ('Recognizing
that these rights derive from the inherent dignity of the human person . . .'
(emphasis added)). It is hard to conceive of a more striking example of incom-
plete theorization; rights being simultaneously - both coterminous with and
derived from dignity.

Moreover, the idea of inherent dignity within human rights instruments is
also incomplete. It is generally taken to reflect the Kantian notion of dignity,
which posits that dignity is the inviolable property of all human beings
(Schroeder, 2010), but this is problematic for three reasons. First, it is unac-
companied by a moral justification (Schroeder, 2010). Second, if dignity is
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inalienable, it can never be lost. For Killmister, this presents the risk that
human rights will offer 'little in the way of guidelines for action' because 'there
is nothing to fear from those acts which are sometimes said to threaten us'.
Third, and especially relevant to the idea of children's rights, is what Schroeder
refers to as the Kantian cul de sac. By this she means that under Kant's theory,
dignity belonged to human beings 'because oftheir reasoning faculties which
give them the freedom and ability to distinguish moral from immoral actions'
(Schroeder, 2012, 329). According to this account of dignity, children, at least
younger children, who are not 'morally self legislative', would be denied rights
(Schroeder, 2012, 330). Thus, dignity, at least in the Kantian sense, may only
offer a 'thin' philosophical justification for children's rights (Schroeder, 2010,
124). Indeed, Schroeder has suggested that it may be more advisable to 'achieve
contractual agreement on specific human rights and dispense with a reference
to dignity in constitutions' altogether (Schroeder, 2010,116). It is a confronting
argument given the special status of inherent dignity within human rights
discourse.

A dilemma therefore exists with respect to the role of dignity in justifying
the idea of children's rights. Should we embrace the view expressed by schol-
ars such as Habermas that human dignity provides 'the moral source from
which all rights derive their meaning' (Habermas, 2010, 466) or is Schroeder's
plea to 'separate the conjoined twins' more convincing? Habermas' suggestion
that '[h]uman dignity is one and the same everywhere and for everyone' and
thus 'grounds the indivisibility of all human rights' is difficult, if not impossi-
ble, to reconcile with the reality of a world characterized by difference
(Habermas, 2010,468). At the same time, Schroeder's approach may be exces-
sive given the special place of dignity human rights discourse.

One possible means of addressing this dilemma is to adopt an intermediary
position which neither embraces dignity as the foundation of all human rights
nor banishes it entirely from discussion. This approach could involve the
acknowledgement that, just as the notion of inherent rights played an impor-
tant political role in transcending philosophical differences during the
drafting of the UDHR, so too did the idea of inherent dignity. Habermas
himself has acknowledged that 'the concept of human dignity undoubtedly
made it easier to reach an overlapping consensus ... during the founding of
the United Nations and more generally when negotiating human rights agree-
ments' (Habermas, 2010, 467). Indeed, the widespread use of this concept in
national constitutions, philosophical writings, religious beliefs and contempo-
rary social movements has turned it into a 'rallying cry' for the international
human rights movement (McCrudden, 2008, 677-78). Thus, the appeal to dig-
nity arose because of its capacity to be 'used as a linguistic-symbol' that could
represent 'different outlooks thereby justifying a concrete political agreement
on a seemingly shared ground'. But as McCrudden has explained, '[ujniike



J Tobin /Internationaljoumal of Children's Rights 21 {2013) 395-441 407

in linguistics... where a placeholder carries no semantic information, dignity
carried an enormous amount of content, but different content for different
people' (McCrudden, 2008, 678). Thus, while commentators have labeled
dignity a 'useless' (Macklin, 2003,1419) and a 'deeply obscure' concept (Griffin,
2009, 203), McCrudden has distilled an overlapping consensus consisting
of three broad elements: first, that 'every human being possesses an intrinsic
worth merely by being human'; second that this 'worth should be recognised
and respected by others' and third, that 'the State should be seen to exist
for the sake of the individual human being and not vice versa' (McCrudden,
2008, 679).

When viewed within this framework, the fact that dignity is stated to be
both coterminous and foundational is largely irrelevant. Its inconsistent treat-
ment merely reflects the incompletely theorized nature of international
human rights instruments. What matters is that an overlapping consensus
exists with respect to the values that underlie its inclusion - a moral commit-
ment to the 'unique' worth (Habermas, 2010, 474) of the individual child; the
need to respect this worth (Archard, 2004, 218; Habermas, 2010, 469); and the
role of the state in securing this conception of children. Moreover, given
the inclusion of provisions such as Articles 5 and 12 of the CRC, children are
also 'acknowledged as having agency and as having a voice that must be lis-
tened to' (Archard, 2004, 58). Their voice may be not be determinative and
their capacity remains evolving, but given the historical invisibility and silenc-
ing of children, this consensus is, as Archard observes, 'no mean achievement'
(Archard, 2004, 58).

This overlapping consensus is also consistent with the interest theory of
rights adopted under international standards. If all human beings have worth
purely by virtue of being human, and rights are the means by which this worth
is realised, then an entitlement to rights need not depend on the capacity to
exercise them. But while this discussion provides some insight into the role
played by dignity in justifying the idea of human rights, it says very little about
the justification of those interests that are elevated to the status of human
rights. In the following sections I therefore examine the basis upon which to
determine which interests ought to be recognised as human rights.

F. Grounding rights in interests

Commentators offer a variety of tests to determine the basis upon which inter-
ests can be justified as rights. Joseph Raz, for example, argues that only those
interests that are of'ultimate value' to the wellbeing of an individual are suffi-
cient to form a right (Raz, 1988,176-83). James Griffin contends that an interest
is only sufficient to be recognised as a right if it can be established as a compo-
nent of normative agency (Grififin, 2009,179-87). Allen Buchanan and Kristen
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Hessler understand human rights as 'moral claims grounded in basic human
interests' (Buchanan and Hessler 213), while Charles Beitz argues that only
'urgent individual interests' against certain predictable dangers qualify (Beitz
109-110).

The concept of childhood and the varying conceptions of childhood leads
commentators to identify differing interests that are seen as being peculiar to
children relative to adults, yet still suitable for recognition as human rights.
John Eekelaar, for example, suggests that there are three types of interest -
basic, developmental, and autonomy -which justify children's rights (Eekelaar,
1986,161), while Neil MacCormick argues that children have an 'uncontestabie
interest in being cared for, nurtured and loved' which is worthy of protection
(MacCormick 305). Ruth Adler identifies a set of basic and intrinsic interests
for children that are deserving of the status of rights (Adler, 1985,458). Whilst
Goodin and Gibson identify shelter, education, basic health care, and care by
a loving adult as interests that can be attributed to all children (Goodin and
Gibson 38).

Despite such variance, the theme that unites these theorists is that they all
offer a vision of rights that is linked to those interests considered as essential
for achieving their vision of what it means to be a human being and entitled
to a life of dignity and self-worth, and the role of rights in securing that vision.
This is not the place to undertake a critical analysis of the various interest
theories advanced by commentators to justify tbe particular interests which
they consider deserving of the status of human rights. Rather, the focus of this
inquiry is to determine whether a persuasive account can be offered to justify
the inclusion of the various interests of children under the CRC as being suit-
able for recognition as human rights. In addressing this question, the first
point to make is that given tbe incompletely theorized nature of the CRC,
and the contested nature of those theories that seek to offer comprehen-
sive accounts as to the proper nature and content of human rights, there is a
need to ensure that the search for the perfect does not become tbe enemy of
the good.

With this in mind, in order to justify using various interests of children to
ground human rights, it is not necessary to identify a comprehensive moral
theory (the 'perfect'justification which in any event is incapable of implemen-
tation given the inevitability of incompletely theorized agreements in interna-
tional law). It is recognised that this approach is at odds with that adopted by
someone like Griffin, who is concerned that there is no agreement under inter-
national law on the criteria by which rights are derived from the idea of what
it means to be human (Griffin, 2009,16). Thus, he is anxious to provide human
rights, and by implication the special rights accorded to children, with a sub-
stantive conceptual foundation. But there is a prima facie question as to
whether the underlying assumption upon which he bases his endeavour is
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sound. Is there really no agreement as to the foundations of the rights granted
to children under the CRC?

G. Using a 'social' interest theory to justify children's rights

The argument made here is that, although incompletely theorized, a level of
moral agreement underlies the CRC as reflected in the deliberative process
which leads to the recognition of particular interests for children as human
rights. The theoretical basis for this agreement may remain incomplete, but
this should not preclude it from possessing a good justification. Given the
incompletely theorized nature of the CRC, the interests that ground and jus-
tify children's rights can never be considered inherent or capable of determi-
nation by reference to a single test or moral theory. Instead, the identification
of these interests will always be contested, negotiated, historically contingent,
and produced by particular social processes. Hence, the idea of a social inter-
est theory of rights to capture the social and deliberative process by which
rights are created and recognised.

This social interest theory of rights carries three considerations for the con-
ceptual foundations of human rights for children. First, there is a need to con-
sider not simply the interests that ground a right but also the obligations of the
duty bearer responsible for the fulfilment of those interests; second, an explicit
recognition of the struggle to regulate power in the production of rights; and
third, an awareness of the need for reflective practice when examining the
foundations of human rights for children in a world characterised by diversity.

The need to justify both interests and obligations
In its most basic form, a right is as an entitlement of X that gives rise to duties
or obligations that can be claimed against Y (Raz 166). Under an interest the-
ory, a human right is a species of the genus rights that is granted to, or recog-
nised for a person by virtue of being a human where, in the case of international
law, the duty bearer is the state. Characterised thus, it is not simply the inter-
est that must be justified, but also the actual obligation or duty with respect to
the realisation of the interest that has been elevated to the status of a right.
This requirement ought to provide comfort to scholars like Griffin who are
concerned at the 'ballooning' of human rights (Grifïin, 2009,12) because under
a social interest theory, a mere claim that an interest should be elevated to the
status of a human right is insufficient because the duty bearer must also accept
an obligation with respect to the claim before a human right can be justified.

Recognising the role of power
Second, in focusing on a theory to explain the moral foundations of human
rights, there has been a tendency to overlook the organic role that rights have
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assumed in the regulation of power a/?c/the deliberative nature of how human
rights are produced (Stammers 981). As Habermas explains, 'human rights
have always been the product of resistance to despotism, oppression and
humiliation' (Habermas, 2010,466). It has been the desire to respond to human
suffering and the experiences of perceived injustice within states that has con-
tributed to both the idea of and the claim to human rights (Lauren, 2003; Hunt,
2007,15-34; Tobin, 2012,14-43). A social interest theory of rights recognises this
organic and political process.

Importantly, children's rights, like all human rights, also emerged as a tool
to regulate the relationship between the powerful and the powerless, between
the governed and the governing - to respond to the perceived failings
and excesses of particular approaches to governance and power distribu-
tion within society, whether in public or private setting (Stammers 980;
Guggenheim, 5; Farson, 1974; Holt, 1974; Eekelaar, 1986). Of course, this view is
contrary to a trend within some of the contemporary critical literature on chil-
dren's rights, which perceives this idea as a tool for the regulation of childhood
(Grahn-Farley, 2003; Nakata, 2012; Barnes, 2013). This literature certainly raises
some interesting questions about how the discourse of children's rights can be
(mis)understood, but it is entirely decontextualised in the sense that it over-
looks the historical motivations for the emergence and development of the
idea of children's rights.

Although this is a complex story, historically children were seen simply
as the property of their fathers - a legacy of the Roman doctrine of patria
potestas - with little role for the state unless children were abandoned. It was
not until the late 19̂ ^ and early 20'^ centuries that this proprietary model was
challenged when evidence of the harm suffered by children in both private
and public settings led to a welfare model committed to the best interests
principle. To be fair, this principle was 'very beneficial for children' because it
demanded a reorientation away from an exclusive focus on parental and adult
interests to a consideration of children's interests (Eekelaar, 2008,159). It also
legitimised state intervention in the private sphere, where this was necessary
to secure a child's best interests.

However, the welfare principle also had its 'dark side' (Eekelaar, 2008,159)
and regularly operated as a 'code' or 'proxy' (van Krieken 39) for the interests
of others, in circumstances where children's voices were largely absent from
any assessment of their best interests. As a new sociology of childhood emerged
in the 1970s and 1980s in which children were viewed as beings and not merely
becomings, the claim of human rights for children became stronger (Freeman,
2010, 9-19). Children were no longer passive objects in need of assistance but
rather, subjects with evolving agency and an entitlement to participate in mat-
ters affecting them. When viewed within this historical context, rather than
seeking to regulate childhood, the idea of children's rights emerged as an
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explicit challenge to the systems and processes that had previously been used
to govern, regulate, subordinate and silence children. A social interest theory
of rights locates discussion of the foundations of children's rights within this
historical context and recognises the social process that led to the develop-
ment of the idea of human rights of children.

The need for reflective practice
In a pluralistic world in which values, preferences and experiences vary widely,
it is dangerous to insist upon the idea that the list of interests justifying rights
must be derived from a comprehensive and internally coherent theory (Young,
2010, 14). Reflective practice requires awareness that as individuals we are
restricted in our conception of which interests matter for all human beings,
including children. A social interest theory of rights recognises the need to
mitigate the impact of individual values and preferences in the identification
of those interests that are deemed worthy of being rights.

It therefore requires a much more deliberative and inclusionary process by
which interests, and the attendant duties imposed on states, are identified as
suitable for designation as rights. This deliberative process provides a 'means
of collective problem solving which derives its legitimacy from the wisdom,
ideas and criticisms reflected in the diverse opinions of those who participate
in such a practice' (Young, 2010, 6). Importantly, this model is also consistent
with an inclusionary vision of human rights, as opposed to alternative models
that restrict rights on the basis on capacity, or restrict those interests deemed
suitable for recognition as rights based on a particular theory reflecting
individual sensibilities and preferences. But in this sense, a social interest
theory consists of two dimensions - a descriptive dimension and a substan-
tive dimension - both of which have consequences for the justification of the
conception of children's rights under the CRC.

H. The substantive dimension of a social interest theory

The descriptive dimension of a social interest theory refers to the deliberative
process by which agreement is achieved on those interests that are elevated to
the status of a right. It recognises that such agreement, although incompletely
theorized, reflects a level of moral consensus amongst participants in the
drafting process. But a social interest theory of rights also has a substantive
dimension that demands that the identification of the interests deemed suit-
able for recognition as rights and the attendant duties imposed on states,
should each occur via a collaborative and deliberative process that includes
both rights-holders (or their representatives) and duty-bearers (or their repre-
sentatives). This is consistent with Iris Marion Young's theory of deliberative
decision-making to the extent that a 'decision is normatively legitimate only if
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all those affected by it are included in the process of discussion and decision-
making' (Young, 2010,23). Moreover, by focusing on the identity of the parties
involved in identifying the interests suitable for recognition as rights, the sub-
stantive dimension of the social interest theory also addresses Eekelaar's con-
cern that proponents of'interests formulations of rights are notably reticent in
stating how the "rights holders" interests are constructed and by whom'
(Eekelaar, 2008,136).

At this point, a major obstacle to the justification of the rights for children
under the CRC arises. The deliberative process that led to the adoption of this
instrument after ten years of negotiations did not include children. According
to Freeman, '[t]he Convention thus encodes a set of rights and takes an image
of childhood from the perspective of the adult world looking in almost as an
external observer on the world(s) of children' (Freeman, 1998,439). On reflec-
tion, this may be overstating the impact of the exclusion of children's voices
from the drafting process. Ultimately, the experience of childhood also belongs
to all adults, and with age comes wisdom (hopefully) and an understanding of
life that most of us would concede would have been of benefit in our younger
years. At the same time, the nostalgic perspectives of adults provide at best a
partial insight into the interests of children. Moreover, even if we rely on the
collective perspective of adults to identify children's interests, this presumes
that children as a cohort, and indeed individual children themselves, necessar-
ily lack capacity, insight and expertise with respect to their interests, when
evidence tells us that this is not the case.

However, this does not mean that the idea of children's rights under the
CRC has no conceptual foundation. The deliberative process that led to the
adoption of the CRC still produced an agreement, albeit an incompletely theo-
rized one, on the fundamental idea that children are entitled to human rights.
However, the exclusion of children's views produces a dilemma under the sub-
stantive dimension of a social interest theory. Thus, in the final section of this
paper I will draw on the social interest theory to examine not only the implica-
tions of this deficiency but also those other concerns that are routinely raised
to challenge the conceptual foundations of the CRC and its conception of chil-
dren's rights.

3. Using a social interest theory to critique the conception of children's
rights under the CRC

When examining the CRC through the lens of a social interest theory, the
exclusion of children's voices - what I have termed the adult construction
dilemma - is not the only source of concern. Western dominance during
drafting also challenges the inclusiveness of the process. Thus, the present
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discussion analyses both the adult construction dilemma and the relativist
challenge in order to determine the extent to which the conception of chil-
dren's rights is compromised under the terms of a social interest theory. It
reveals that the significance of each of these critiques is overstated and that
the malleability of the text of the CRC allows for both the views of children and
diverse cultural perspectives to inform the understanding and implementa-
tion of children's rights.

The remainder of part III uses the social interest theory to examine the legit-
imacy of those concerns and objections that are routinely raised to challenge
the conception of children's rights under the CRC. These concerns are
described as the anti-family concern and the liberationist and protectionist
objections. The conclusion drawn is that much of the conceptual opposition
to children's rights is associated with a preference for a will theory of rights; a
failure to read the actual text of the CRC; or insistence on a particular interpre-
tation of the CRC that overlooks the potential for an alternative and persua-
sive interpretation that would to address the cause for concern.

A. The adult construction dilemma

The history of rights discourse reveals a vision of an adult (and more specifi-
cally a male adult) as the subject of rights. Irrespective of whether the origins
of this discourse are traced to religious texts or the Enlightenment, capacity
for reason and autonomy have historically been linked with an entitlement to
rights. As children have been assumed to lack this capacity, they have been
denied rights. But as discussed above, this capacity or will theory has been
increasingly challenged by an interest theory of rights in which the only pre-
requisite for rights is the status of being a human being. Moreover, the interest
theory is the model conceptualisationed under the international human rights
instruments that have been negotiated and agreed upon by states.

The granting of human rights to children, however, has not been accompa-
nied by their involvement in the identification of those interests that should
be elevated to the status of rights. This process has been undertaken entirely
by adults, which is contrary to the terms of the social interest theory. This does
not mean that international human rights law is blind to the particular inter-
ests of children. This criticism might be leveled at the early human rights
instruments, such as the UDHR, ICCPR and ICESCR, which largely reflect an
adult catalogue of interests. However, the CRC and its optional protocols were
specifically drafted to accommodate the lived experiences of children. Thus, it
cannot be said that the discourse of human rights has been constructed with
only the adult human in mind (c/'Cordero, 2012, 365).

Moreover, the interests identified as suitable for recognition as human
rights for children are invariably informed by the lived experiences of children.
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albeit as interpreted and understood by adults. For example, working children
were and continue to be subject to exploitation (ILO, 2010), thus Article 32 of
the CRC prohibits exploitative child labour; and children were and continue to
be subject to violence, neglect and abuse within the home (World Report on
Violence Against Children, 2006) thus Article 19 demands protection against
violence. Moreover, developments in the psychological and sociological litera-
ture concerning conceptions of childhood during the latter part of the 20'^
century have also challenged assumptions about children's capacity and pro-
vide support for recognition of their evolving capacities and their right to have
their views heard under Articles 5 and 12, respectively.

Thus, the interests recognised as rights in the CRC do not simply reflect
adult interests, but reflect an understanding or conception of children's inter-
ests, which is interpreted and construed by adults. But this is still problematic
under the substantive dimension of a social interest theory, which requires
that the identification of those interests deemed suitable for recognition as
rights involves a deliberative process drawing on the perspectives of both the
beneficiaries of those rights and of the duty bearers. A question therefore
exists as to whether this deficiency can be addressed. In response to this
dilemma four points are made.

(a) A rebuttable presumption
First, the presumption in favour of the inclusion of rights beneficiaries in draft-
ing is rebuttable. As Upendra Baxi has warned, the 'ritualistic invocation of the
mantra of "participation" simply bypasses some further hard problems' (Baxi,
2010,12). This warning is particularly apt with respect to children and espe-
cially very young children who will often lack the interest and/or physical and
intellectual capacity to participate, either directly or indirectly through repre-
sentatives, in the deliberative process. The CRC is sensitive to this reality and
requires, under Article 12(1), that states' obligation to assure to children the
right to express their views in all matters affecting them is only applicable to
those who are 'capable' of forming a view. But even in the case of older chil-
dren who will be capable of forming views on many matters that affect them,
there are still logistical and conceptual challenges to the facilitation of their
effective and representative involvement. Participation requires time and
resourcing. Issues also arise with respect to the extent to which the views of a
child or a group of children can be taken as representative of the views of all
children (of course, the same challenges also exist with respect to the partici-
pation of adults).

In such circumstances, Eekelaar has argued that the rights recognised for
such persons, whether adults or children, can still be justified if these rights
'refer to protection of interests, which we can safely say theywould recognise as
theirs' (emphasis added) (Eekelaar, 2008,137). This seems reasonable but it
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does not address concerns associated with an adult-centric deliberative
process. As a minimum, those who do take part in the deliberative process,
whether adults or children, and who purport to represent children's interests,
must ensure that they do not simply substitute their own interests. In this
respect. Article 3 of the CRC, which demands that children's best interests be
a primary consideration in all matters concerning them, is critical. But some-
thing more is required if the identification of children's best interests is to
accommodate what children actually believe to be in their interests.

(b) The role of participatory research in mitigating the risk of proxy interests
It is suggested that the risk that children's representatives might substitute
their own interests for those of children can be mitigated when the identifica-
tion of children's interests is empirically founded. Such evidence draws on the
lived experiences of children rather than assumptions and speculation about
their interests to justify their rights. Thus, if there was evidence that demon-
strated that children 'consciously repudiated an alleged interest, its protection
could not be said to be in furtherance of their rights' (Eekelaar, 2008,137). But
caution must still be exercised here because research with children cannot be
seen as a panacea to the child participation deficit in the CRC. As Cordero has
warned, 'we cannot speak of merely making children's rights dependent on the
sociology, psychology or anthropology of childhood ... when these are disci-
pUnes also exclusively driven by adults' (emphasis added) (Cordero 2012, 367).
Faced with this dilemma, for Cordero the solution is to 'make the rights of
children dependent on children's voices' (Cordero 2012, 367).̂  But such an
approach risks swinging the pendulum too far and is incompatible with a
social interest theory of rights.

The rights of any group cannot be entirely dependent on the voices of
that group. Apart from the reality that children do not speak with one voice,
under the substantive dimension of a social interest theory, rights are pro-
duced (and understood) as a result of a deliberative process involving all inter-
ested parties, beneficiaries and duty-bearers. To make rights for children
dependent solely on the voices of children is to ignore the collaborative nature
of the rights exercise. Thus, adults who play a role in the realisation of chil-
dren's rights, whether as parents, state officials, professionals working with
children, cultural or religious representatives, must be involved (either directly
or through representatives) in this process. Children too have a critical role to
play and their views must be given due weight in accordance with their age
and maturity (more on this later).

Equally importantly, research concerning children, which allows for the
identification of their interests and the measures required for their realisation,

6> Id
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must also be performed in a manner that perceives children as active collabo-
rators rather than passive objects of inquiry. If adults are to understand the
lived experiences and interests of children fully, there is a need for research
projects and participatory research methodologies that allow adults to under-
stand children's interests and what it means to be a child, 'as lived by and
understood by children themselves' (Cordero 2012,368). This approach, which is
increasingly referred to as a rights-based approach (Lundy and McEvoy, 2012),
seeks to re-conceptualise the relationship between researcher and subject
such that research is undertaken with rather than on children. It is not with-
out its own methodological, conceptual and logistical challenges. However,
for present purposes, it is sufficient to note that participatory research metho-
dologies with children have the capacity to reveal diverse conceptions of
childhood, promote respect for children, empower children and offer a rich
empirical basis for policy and action which recognises children's lived experi-
ences and the interests which children themselves prioritise (Beazley, 2011,
159). As such, this research has the capacity to address many of the deficiencies
arising from the exclusion of children's views during the drafting of the CRC.

(c) Reading the CRC as an illustrative list of children's interests
The third point to be made in relation to the adult construction of the CRC is
that the list of interests recognised as rights should be read as illustrative rather
than exhaustive. Commentators often criticise the CRC for the marginalisa-
tion of certain childhoods and omission of rights that may have been included
had children been involved in drafting, such as the rights to work or be loved
(Ennew, 1995, 202; Freeman, 2000; Nieuwenhuys, 2009). But such a criticism
overlooks the potential of Article 3 to provide a mechanism by which children
themselves can agitate for additional interests beyond those already listed.

There has been a tendency to interpret Article 3 simply as restating the wel-
fare principle; that is, that children's best interests must be a primary consid-
eration in all matters concerning them. Historically, adults have been the sole
arbiters of what constitutes a child's interest. But such an approach is incon-
sistent with the Article 3 requirement that children themselves be entitled to
play a role in the identification of those interests (Eekelaar, 2006,160-62). This
is because Article 12 of the CRC, which provides children with a right to express
their views in all matters affecting them, demands that an understanding of
children's best interests must be informed by children themselves where they
have the capacity to make such a contribution. Children are therefore entitled
to demand that those interests, which they prioritise, but which may not be
listed as rights in the CRC, must nonetheless remain a primary consideration
in all actions concerning them. The interpretation of Article 3 must not play
'into a savior vision of human rights' in which children's interests 'are deter-
mined exclusively by those with power to provide to those less privileged'
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(Chase, 2012, 515). On the contrary, children's rights, and by implication their
interests, represent 'objects of struggle that can be seized from below and in
that process redefined' (Chase, 2012, 515). Under a social interest theory of
rights, children must be part of this process and Article 3 of the CRC provides
a normative foundation to demand such an approach.

(d) The role of children's views in the interpretation and implementation of
their rights
The final point to make with respect to the adult construction of the CRC is
that the meaning of many of the rights enumerated in this instrument and the
measures required for their implementation are anything but settled. Elsewhere
I have outlined a model for what I describe as a constructive approach to treaty
interpretation (Tobin, 2010), a core element of which is the idea that the rele-
vant interpretative community has an interest in and must contribute to the
accepted understanding of a particular right and the measures required for its
implementation. Children must be considered a part of this interpretative
community with respect to both the interpretation and the measures required
for the implementation of their rights under the CRC.

To take one example. Article 19 protects children against all forms of vio-
lence, abuse and neglect but provides no definition of these terms. Thus there
is a risk that adult conceptions of violence and abuse will be used exclusively
to inform the understanding of this obligation when children themselves may
have different conceptions of what amounts to violence (Saunders and
Goddard, 2008; Morris and Hegarty 2012). It is within this context that the CRC
Committee has explained that, 'in conceptualizing violence ... the critical
starting point and frame of reference must be the experience of children them-
selves' (CRC/C/iu para 704). The reality is that many children, especially young
children, will often be unaware that they have been the victims of conduct that
violates Article 19. Moreover, as the CRC Committee has recognised, socio-cul-
tural barriers often impede children from expressing their experiences or seek-
ing assistance and states must therefore take measures to alleviate these
barriers (CRC Committee, 2011 paras 12 & 63).

However, Article 12 still creates a normative expectation with respect to
children's role in the interpretation and implementation of their rights. It
requires that states assure children who are capable of forming views with the
right to express those views in all matters affecting them. This provision remains
clouded by ambiguity, but a persuasive argument can be made that the inter-
pretation of the rights under the CRC is, itself, a matter 'affecting' children. This
is because the interpretation of a human right granted to children will inform
the measures adopted to implement it, which in turn will affect children.

Importantly, Article 12 imposes a positive duty on states to take reasonable
measures to create mechanisms that will enable children with appropriate
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capacity to play a constructive role in the determination of those measures
necessary to secure the implementation of their rights (CRC Committee, 2009,
paras. 48-49)- It does, however, qualify the relevance of a child's views which
need only be given due weight in accordance with the child's age and matu-
rity. Commentators have interpreted this as rendering the evaluation of a
child's view subject to 'the particular theory of development' held by the adult
interpreter (Smith, 2002, 75). It is conceded that there is always the risk that
Article 12 could be interpreted to allow 'adults to retain authority over chil-
dren' (Archard, 2004, 66) or to allow the CRC to operate as an 'instrument for
the denial of children's citizenship' (Milne, 2005,41). But there is also the pros-
pect that a persuasive and alternative interpretation of Article 12 could be
offered to demand that adults cede their authority over children and actively
facilitate their citizenship. I will address this point in further detail below but
first I wish to turn my attention to the relativist challenge.

B. The relativist challenge

Unlike children, who were never invited to take part in drafting, all states were
invited to participate in the Working Group that drafted the CRC. In reality,
however, drafting was dominated by Western states (Legislative History
933"937)- States from Africa, the Asia-Pacific, the Middle East and Latin
America were present but 'extremely poorly represented' (Harris-Short, 2001,
304; Le Blanc, 1995, 27-37). Moreover, many of the non-Western states lacked
the resources and support services to match those enjoyed by Western states.
Thus, from the perspective of a social interest theory of rights, this lack ofeffec-
ttve participation by many states remains problematic and undermines the
legitimacy of this instrument.

This concern is generally understood as tbe relativist challenge and repre-
sents a constant obstacle to efforts to justify all international human rights,
including children's rights. Tbe preamble to tbe Universal Declaration of
Human Rights may proclaim 'a common standard of achievement for all peo-
ples' but for many, international human rights simply reflect Western values
and preferences. It is within this context that the concept of human rights for
children is said to be alien to non-Western cultures and tbe CRC is said to
reflect a Western conception of childhood (Burman, 1992; Ennew, 2002; Harris-
Short, 2003; Appell, 2009; Pupavac, 2011). The general universal/relativist
debate has been canvassed in detail elsewhere and need not be repeated here.
Instead it is sufficient to make six observations in the context of children's
rights from a social interest theory perspective.

(a) Á normative commitment to culture
Despite Western dominance during the drafting of the CRC, as observed by
Sonia Harris-Short, 'the determined and constructive participation throughout
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the drafting process of states such as Algeria, Argentina, Senegal and Venezuela,
ensured that the CROC reflected at least to some extent, a diversity of cultural
traditions' (Harris-Short, 2001,322). Indeed, a close examination of the text of
the CRC reveals a stronger commitment to cultural diversity than is generally
assumed. Article 1 provides states with flexibility in relation to when childhood
begins and ends; Article 5 requires states to respect the rights, responsibilities
and duties of parents, members of the extended family or community, as pro-
vided for by local custom; Article 17 requires states to disseminate material of
cultural benefit to the child with respect to children's linguistic needs; Article
29 requires that education be directed not only to respect for a child's parents,
but also respect for his or her 'own cultural identity, language and values' and
the national values of the country in which the child is living; Article 30 recog-
nises a child's right to enjoy his or her own culture and language; and Article 31
respects the child's right to participate fully in cultural life.

Thus the CRC should not be interpreted as advocating an atomistic. Western,
liberal conception of childhood that severs children from the associated cul-
tural values and practices into which they are born (cf Mayall 245). On the
contrary, the CRC conception of childhood and understanding of how chil-
dren's rights are to be understood and realised is culturally sensitive. There are,
however, limits to the level of cultural deference permissible under the CRC.
For example. Article 5 only tolerates the exercise of parental rights and prac-
tices accepted under local custom to the extent that this discretion is exercised
subject to a child's evolving capacity and designed to provide appropriate
direction and guidance in a child's exercise of his or her rights.

This conception of childhood clearly conflicts with alternative conceptions
under which children are deemed either to lack capacity or to remain subject
to the exclusive control of their parents. However, these alternative concep-
tions will be held not just within non-Western states, but also Western states.
Indeed, it is worth recalling that the USA is one of only three states, along with
Somalia and South Sudan, not to have ratified the CRC. Moreover, an Australian
inquiry into the CRC revealed that 51 per cent of submissions opposed it
(Australian Senate Inquiry, 1998). Thus, it is an oversimplification to suggest
that the CRC reflects a Western conception of childhood. A more accurate
assessment is that it reflects a normative commitment to a conception of
childhood in which the rights of children are understood and mediated by ref-
erence to the cultural practices in they live.

(b) The incompletely theorized concept of culture
Despite this explicit deference to culture, the concept of culture itself is not
defined in the CRC. This is yet further evidence of the incompletely theorised
nature of this instrument. In practice, much of the relativist debate within the
human rights space refers to either an 'essentialized' conception of culture or
a conception of culture as 'national identity' (Merry, 2006, 6-16). The former
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views culture in negative and backward terms and uses it as a basis for inter-
vention to address harmful cultural practices. Within this context, the univer-
sal standards of the CRC are interpreted in light of dominant Western values
as a civilising discourse, which is used to critique children's treatment in non-
Western states. In contrast, the idea of culture as national identity is used to
resist attempts to enforce CRC standards on the assumption that this instru-
ment reflects values that have no place within the culture of non-Western
states.

A further understanding of culture, which is preferred by anthropologists
such as Sally Merry, understands culture to be contentious and fluid (Merry,
2006,14-16). It will always be contested as social practices within a community
shift over time in response to changing power dynamics. This view rejects the
essentialised and national identity conceptions of culture, but accepts that
there will always be dominant social practices within a society, which are
embedded in systems of power (Merry, 2006,14-16).

This conception aligns with the ideas unpinning a social interest theory of
rights. It demands that when speaking about the relativist challenge, there will
always be a need first to enquire as to the status and identity of both those who
advocate and resist calls for the implementation of children's rights. It makes
no assumptions about the legitimacy or otherwise of dominant cultural prac-
tices but, as with a social interest theory, requires an inquiry into the social
process by which these practices have been adopted and agreed upon.
Moreover, the legitimacy of such practices, and the extent of deference to
them, must be assessed in light of the extent to which those affected are
included in the process leading to adoption.

(c) The fallacy of a Western and non-Western conception of childhood
An examination of the relativist debate by reference to the idea that culture
is contentious also reveals that it is misleading to talk about a Western and
a non-Western conception of childhood. A more accurate approach, and one
that is consistent with a social interest theory of rights, is to acknowledge
that there are various conceptions of childhood within both Western and non-
Western states which will always remain contentious, dynamic and histori-
cally contingent. At times certain conceptions are more dominant and have a
greater impact on social practices and regulatory policies relating to children.

Within the context of the relativist challenge to international human rights
law, there is a tendency to assume that the dominant Western conception of
childhood is 'based on the idea that children should be protected from the
adult world'; that 'childhood is a time of play and training for adulthood' and
that children are entitled to rights without the burden of responsibilities'
(Pupavac, 1998). In contrast, under the dominant non-Western counterpart,
children are said to have duties to family and the broader community, while



J. Tobin /Internationaljoumaí of Children's Rights 21 (2013) 395-441 421

the realities of poverty often mean that they must work and engage in activi-
ties that are demonised in Western states (Pupavac, 1998). Regardless of
whether these conceptions actually reflect the dominant Western and non-
Western notions of childhood, a question arises as to whether the CRC pro-
motes this alleged Western conception of childhood to the exclusion of a non
Western conception.

The preamble and text of the CRC certainly view children as being in need
of special protection because of their vulnerability relative to adults. The
nature of this protection, and whether it can be justified, is discussed in further
detail below. At this point it is sufficient to note that this conception of child-
hood is also the foundation for the African Charter on the Rights and Welfare of
the ChildJ It is therefore misleading to suggest that this conception is peculiar
to Western states. Moreover, the text of the CRC does not necessarily seek to
exclude children from the adult world but rather to protect them from exploi-
tation upon entry into it. For example. Article 32 does not protect children
from work per se, but from economic exploitation. Article 34 does not protect
children from prostitution or pornography but from their exploitative use in
these activities and Article 36 protects them from all forms of exploitation
prejudicial to their welfare. Thus, the CRC seeks to protect children from
exploitation in the adult world, but it does not necessarily seek to exclude them
from that world.

The perception that the CRC reflects an individualistic conception of child-
hood which excludes a non-Western understanding of children having broader
family and community responsibilities is also unsupported by the drafting his-
tory and text of the CRC. During drafting, Senegal recommended the inclusion
of an Article to the effect that the 'child has the duty to respect his parents and
give them assistance in case of need' (Legislative History 363). Significantly,
the values underlying this proposal received wide support among members of
the working group (Legislative History 363). However, resistance to its inclu-
sion arose due to a concern that this was a moral obligation that could not be
given legal substance because it would be impossible to enforce in practice
(Legislative History 353). The resultant compromise was to include the 'devel-
opment of respect for a child's parents' as one of the aims of education under
Article 29 (Legislative History 363). Importantly, this demands that states take
active measures to realise this aim in the development of their education
systems (CRC Committee, 2001 para 22).

" The fourth preambular paragraph of the African Charter provides tbat 'the situation of most
African children remains critical due to the unique factors of their socio-economic, cultural,
traditional and developmental circumstances, natural disasters, armed conflicts, exploitation
and hunger, and on account of the child's physical and mental immaturity he/she needs special
safeguards and care' (emphasis added).
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(d) The role of culture in interpreting children's rights
The final point to make with respect to the relativist challenge is that a social
interest theory of rights anticipates that the ambiguity in the text of the CRC
provides scope for cultural practices and values to be considered for interpre-
tive purposes and in the context of measures for implementation. There will
always remain a risk that children's rights might be used and interpreted in a
hegemonic way to displace, devalue or colonise competing agendas, including
non-dominant cultural values (Kennedy, 2002, 108-09). Indeed, there is evi-
dence to suggest that the CRC Committee has tended to interpret the CRC in
a way that is not sufficiently accommodating of cultural differences. For exam-
ple, its identification of traditional practices that are harmful to children
(under Article 24(3)) tends to focus almost exclusively on non-Western prac-
tices such as female genital cutting, forced marriages and traditional adoption
practices (Harris Short, 2001, 332-349; Tobin, 2009,378-86). But it has failed to
classify practices, which are common in the West, such as corporal punish-
ment (Tobin, 2009, 381) and the sexualisation of young girls (Rush and La
Nause, 2006), as being harmful traditional practices. The result is that the
traditions and culture of non-Western states 'are constantly presented as a
"problem", while those of Western states remain unproblematised (Harris-
Short, 2001,350).

An alternative interpretation is to adopt an approach that is more collabo-
rative and less dismissive of non-Western conceptions of childhood. The lens
through which the CRC is interpreted need not, and indeed should not, focus
on dominant Western values and experiences. Moreover, cultural diversity
has a legitimate and critical role to play in identifying the measures required
for the implementation of a right. I have discussed this requirement elsewhere
as the principle of'local context sensitivity' (Tobin, 2010,40-43), which disap-
proves of the automatic transfer of Western expectations and understandings
with respect not only to the meaning of a right but also to the measures for
its implementation. It accepts that these measures will not be universal and
require sensitivity to the social, cultural and political practices, thereby allow-
ing a degree of discretion for states.

At the same time, this does not allow for cultural or traditional practices to
be invoked as in defence of alleged violations of a child's rights. As Philip
Alston has explained, '|j]ust as culture is not a factor which must be excluded
from the human rights equation so too must it not be accorded the status of a
metanorm which trumps human rights' (Alston, 1994,20). Accordingly, Article
24(3) demands that '[s]tates parties shall take all effective and appropriate
measures with a view to abolishing traditional practices prejudicial to the
health of children'. The measures required for the elimination of such prac-
tices, however, are not to be imposed or defined exclusively by reference to
Western values or expectations. On the contrary, a context-sensitive approach
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favours local collaboration and consultation rather than the imposition of
hegemonic visions of the content and scope of children's rights (Tobin, 2009).

The preceding discussion demonstrates that when viewed through the
prism of a social interest theory, much of the anxiety arising from the view that
the CRC is Western-dominated and adult-centric is exaggerated. This instru-
ment may remain incompletely theorized, but it still has a clear commitment
to accommodating cultural diversity and the views of children. Addressing the
challenges presented to the idea of children's rights by the adult construction
dilemma and the relativist challenge, however, still leaves this idea vulnerable
to critique from other perspectives. It is to these that I now turn.

C. The anti-family concern

A strong source of objection to the concept of children's rights generally and
the CRC conception of rights is the perception that they undermine the family
unit by promoting a conception of childhood that is severed from, and poten-
tially antithetical, to the idea of the family. An examination of this critique
reveals two central deficiencies. First, it is unsupported by the actual text of
the CRC. Second, it is informed by a will theory of rights, which is inconsistent
with the interest theory of rights adopted under the CRC.

A normative commitment to the family and parents
Under the CRC, children and the realisation of their rights are very much situ-
ated within the context of the family (Tobin, 2005). The family is identified in
the preamble to the CRC as being 'the fundamental group of society and the
natural environment for the grov^^h and wellbeing of all its members and par-
ticularly children'. As such, the family is to be 'afforded the necessary protec-
tion and assistance so that it can fully assume its responsibilities within the
community'. The preamble also states that children 'should grow up in a fam-
ily environment, in an atmosphere of happiness, love and understanding.'

Moreover, the text of the CRC provides that states must respect the rights,
duties and responsibilities of parents with respect to their children (Art. 5);
education is to be directed to respect for a child's parents (Art. 29); parents
have primary responsibility for the care of their children (Arts. 18 and 27);
states must assist parents in the performance of this responsibility; (Arts. 18
and 27); and children must not be removed from their parents unless neces-
sary to secure a child's best interests (Art. 9). In light of these provisions, there
is no textual foundation for the argument that the CRC undermines the family
unit. Indeed, it offers a conception of rights, which is deeply relational when
compared with the individualist conception traditionally associated with
rights discourse (Federle 460-62; Minow, 1986).
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A relational conception of rights
Children's rights under the CRC are not claims to be asserted against the state
to be enjoyed in isolation from parents and family. On the contrary, there is an
expectation that the realisation of children's rights will be deeply connected
and interdependent with the exercise of parental rights, responsibilities and
local customary practices. As such, the family, and indeed the community and
culture in which a child lives, will be the context in which their rights will be
understood, mediated and enjoyed. Moreover, this relational conception of
rights is consistent with children's own conception of their relationship with
adults. As sociologist Berry Mayall has observed, '[c]hildren recognise the cen-
tral importance of child-family relationships... They emphasise interdepend-
ence and reciprocity, rather than lonely autonomy as central values' (Mayall,
2000, 254). Thus, whereas Western liberal thinkers have regarded the autono-
mous independent moral agent as the highest form of life, children regard rela-
tionships as the cornerstone of their lives' (Mayall, 2000,256). Significantly, the
CRC recognises the special relationship between children and parents and
indeed the culture in which they live. It therefore challenges an individualistic
and masculinist orthodoxy by offering a conception in which the young per-
son's autonomy is both evolving and relational.

It is important to acknowledge that for some commentators, the CRC's def-
erence to adults is still considered unwarranted and reflects an overly protec-
tive and paternalistic conception of children's rights. Since the legitimacy of
this particular critique will be examined in the next section, it is sufficient to
note here that the contention that the CRC is anti-family has no basis.

The conception of family under the CRC - due deference with limits
A more accurate assessment of the CRC is that it reflects a particular concep-
tion of the family and the parent-child relationship, which is hostile to alterna-
tive conceptions of these ideas. Tension arises in at least five areas. First,
although the CRC allows for deference to parental rights and responsibilities,
this remains subject to the child's evolving capacities and is only permissible
where parental powers are exercised so as to guide and assist the realisation of
children's rights. This approach is inconsistent with a conception of the family
in which parents maintain exclusive power anc/cortfro/over a child and are not
required to respect their evolving capacities.

Second, the CRC tolerates no violence, abuse or neglect towards a child
in the care of a parent or guardian (CRC Committee, 2011). This conception
contrasts sharply with those in which a reasonable level of violence (and more
specifically, corporal punishment) is accepted as a legitimate disciplinary
technique for children {d Plonit v. Attorney General 2000; Canadian Foun-
dation for Children and Youth and the Law v. Canada, 2004; CRC Committee,
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2007). Third, Article 1(1) of the CRC demands that parents share common
responsibilities for a child's upbringing and development. This conception
contrasts with those who embrace gendered responsibility for child rearing.
Fourth, the CRC offers no definition of'family' or 'parents' - a further example
of its incompletely theorized nature. Thus, the possibility remains that these
terms may be interpreted to challenge dominant and traditional understand-
ings of the 'family' and 'parents'. For its part, the CRC Committee has observed
that '[w]hen considering the family environment the Convention reflects dif-
ferent family structures arising from the various cultural patterns and emerg-
ing familial relationships' and 'it would seem hard to argue for a single notion
of the family' (CRC Committee, 1994, 2.1). It is within this context that I have
also argued elsewhere that an interpretation of the terms 'parent' and 'family'
that is informed by and consistent with the best interests of a child, demands
recognition of the possibility and legitimacy of single or same-sex parented
families, and the possibility that a child may have multiple parents (Tobin,
2004,11-12). The CRC therefore offers a conception of the family and the idea of
parents that will conflict with alternative conceptions.

Fifth, the CRC offers what could be termed a collaborative or cooperative
conception of the relationship between state and family as regards children's
upbringing. This sits somewhere between the liberal individualist conception
of the family, in which the state must not interfere with a family unless a child
is at risk, and the collectivist conception, in which child-rearing is under direct
control of the community (Archard, 2004, 167-191). Under a collaborative/
cooperative model, parents have primary responsibility for children's upbring-
ing but the state (and by implication the broader community from which the
state will draw its resources) plays a critical role in assisting parents. Thus,
Article 18(2) provides that states 'shall render appropriate assistance to par-
ents ... in the performance of their child rearing responsibilities' and Article
27(3) requires states to take appropriate measures, in accordance with national
conditions and within their means, to assist parents and others who are
responsible for a child's development, including through the provision of
'material assistance and support programmes particularly with regard to nutri-
tion, clothing and housing.' As such, the CRC advocates a model that enables
parents to make claims upon the state and by implication the broader com-
munity to take reasonable measures to provide them with necessary assis-
tance to satisfy their parental responsibilities.

In light of such provisions, any suggestion that children's rights under the
CRC threaten the integrity and communal fabric of effective family function-
ing is without foundation. Instead of pitting the rights of parents against those
of children, the CRC actually offers a relational rather than individualistic con-
ception of rights. It recognises that as children's autonomy evolves, the role of
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parents in assisting in the realisation of children's rights, will diminish. But an
understanding as to the meaning of children's rights cannot be separated from
their family and indeed the culture in which they live.

D. The liberationist and protectionist objections

The CRC is routinely challenged on the grounds that it offers a conception of
childhood in which children are either abandoned to their autonomy (Hafen
and Hafen, 1996) or subject to an excessively protectionist regulatory agenda
that is controlled by adults (Cordero 2012,68; Barnes, 2013; Federle 82). Neither
of these claims withstands scrutiny. The liberationist objection, like its anti-
family counterpart, is underpinned by the assumption that the CRC reflects a
will theory of rights (and thus grants children full autonomy) when in fact it
reflects an interest theory (that recognises their evolving and relational auton-
omy). For its part, the protectionist objection displays no understanding of the
idea that protection rights, and not simply autonomy rights, are an underlying
feature of all international human rights and not just children's rights.

The contemporary liberationist objection traces its origins to the early
childhood liberationist agenda of the 1970s in which commentators such Holt
(1974) and Farson (1974) advocated a radical conception of childhood in which
children were to enjoy the same rights as adults. But this idea has never gained
traction among political and philosophical commentators (Purdy, 1992;
Archard, 2004, 70-77). Nor does the CRC support this vision. On the contrary,
as discussed above, a central part of the moral justification for the CRC is the
special vulnerability of children relative to adults and the need to protect
them. This protective justification actually consists of two parts - a position
that has not been recognised in the literature. First, the idea that children
must be protected against potential harm (both physical and non-physical)
from others - the risk of exogenous harm - and second, the idea that children
must be protected against potential harm from themselves - the risk of endog-
enous harm.

Exogenous harm
The risk of exogenous harm is actually a fundamental feature of all human
rights instruments and is not peculiar to the CRC. Examples of these general
protective rights include the right to life, the prohibition against torture, cruel
inhuman and degrading treatment, the right to humane detention conditions
and the prohibition of discrimination. The justification for such rights arises
because of an acceptance that all individuals, whether adults or children, can
find themselves in relationships in which a power differential renders them
vulnerable to harm. The interest in avoiding such harm founds recognition
of such rights, which oblige states to take reasonable measures to protect
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individuals. It is thus incorrect to suggest that '[ajdults are not protected
against exploitation, abuse, neglect or negligent mistreatment' (Archard, 2004,
60) and that protection rights are peculiar to children's rights. Human rights law
seeks to protect all human beings, adults and children, from harm and abuse.

The CRC acknowledges a greater range of scenarios in which children are
considered in need of special protection against exogenous harm. As such,
there is an issue as to whether the inclusion of these scenarios can be justified.
For example, do children need the development of appropriate media guide-
lines to guard against information and material that is injurious to their
wellbeing (Art. 17)? Do children need states to take measures to protect
them against all forms of violence and abuse while in the care of parents
(Art. 19)? Do children deprived of their family environment, refugee children
and children with disabilities require special protective measures (Arts. 20,22
and 23)? Do working children need to be protected against exploitation
(Art 32)? It is not necessary to examine the justification for each of these rights
here and it is sufficient to note that the lived experiences of children provide
an empirical basis for requiring states to take special measures to protect
children in these circumstances. The tragic reality is that children's physical
vulnerability and cognitive ability relative to adults exposes them to abuse,
violence, harm and exploitation which is not restrained by cultural or tempo-
ral boundaries.

However, the fact that the CRC demands protection against exogenous
harm does not necessarily infantilise children or construct them as mere
objects for regulation, intervention and control by adults. It is important to
recall that human rights law also requires protective measures for adults when
they are in vulnerable situations. The real issue arises with respect to the iden-
tification and implementation of the protective measures and the extent to
which the views of the intended beneficiaries, whether adults or children, are
taken into account. Are they perceived simply as victims in need of salvation or
are they seen as exploited individuals who possess agency but have been forced
to make choices in conditions not of their choosing? (Phoenix, 2002,362).

In addressing this dilemma, the CRC actually offers more guidance than
other human rights instruments. This is because Article 12 requires the views
of children to be taken into account in all matters affecting them. The scope of
this provision must extend to the measures adopted by adults for children's
protection because such measures will, to borrow the words of Iris Marion
Young, 'significantly condition' a child's 'options for action' (Young, 2010,145).
As such, the CRC promotes a more inclusive and consultative model of decision-
making with respect to matters affecting children than other treaties, which
are silent as to the process by which states must determine appropriate meas-
ures to secure human rights. Thus, the CRC rejects a conception of children
that renders them objects or victims in need of protection, in favour of a one
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in which their evolving agency and capacity must be taken into account At the
same time, it is important to acknowledge that for many, the alleged autonomy
offered by Article 12 remains deeply problematic. I address their concerns
below. However at this point I turn to the issue of endogenous harm.

Endogenous harm
The CRC does not actually explicitly demand that adults ensure that children
do not harm themselves. However, this is implied in the text of Article 5, which
provides that states must respect the rights and responsibilities of parents and
guardians to provide direction and assistance to children in the exercise of
their rights. The CRC therefore concedes that children do not always have the
same capacity as adults and that adults will often have to exercise a child's
right on his or her behalf. Thus, whilst adults are presumed to know what is in
their own best interests, no such presumption exists for children. A question
arises as to whether this distinction is justified.

In short, the answer is, yes. Intuition tells us what the evidence confirms.
Children do not always act consistently with tbeir best interests. A young child
may only see the ball on the road whereas an older person will (hopefully) see
the oncoming car; a young child may see the gratification that comes from eat-
ing candy whereas an older person will (hopefully) see the health conse-
quences; an adolescent may see the peer acceptance that comes with taking
drugs or drinking alcohol but an older person will (hopefully) see the health
and lifestyle consequences. Of course, adults routinely and repeatedly indulge
in activities that are self-harming - however human rights law makes no
attempt to prevent them from undertaking such activities. This is because
adults are presumed to have the capacity to understand the consequences of
their actions and are thus free to consent to involvement in activities even
when they present a risk to their own interests.

This presumption does not apply to children, whose capacities are pre-
sumed to evolve with age, an idea that Eekelaar refers to as 'dynamic self-
determinism' (Eekelaar, 1994,54). Thus Articles 3,5 and 18 of tbe CRC presume
that there will be occasions when parents and adults must act to secure chil-
dren's best interests. However, this presumption is rebuttable and does not
provide adults with absolute power to regulate every aspect of a child's life
until they turn 18. On the contrary, this power remains subject to a child's,
evolving capacities, wbicb anticipates occasions when tbe views of a child
with sufficient understanding must be respected, even though they conflict
with the views of a parent. In other words, tbe conception of childhood under
the CRC entertains that, for children who demonstrate competency with
respect to a particular issue, there will be a point where the assessment of tbe
child's best interests is aligned with and determined by reference to the child's
own views. This flexibility allows for the CRC to address the concern raised
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above as to the justification for the conception of children being all persons
under the age of 18. This is because the CRC does not treat children as a homog-
enous group and the powers that are granted to adults to regulate their lives
must accommodate children's evolving capacities (Archard, 2004,65).

Radical or regressive - the conception of children's autonomy under Article 12
The obligation to assure that children's views are heard in the decision-
making process and to ensure that these are weighed according to age and
maturity presents a radical departure from previously held conceptions of
childhood. For example, under the doctrine of patria potestas, children were
literally the property of their father and were neither seen nor heard, whereas
under the welfare model, children may have been seen but there was no expec-
tation that they be heard. In contrast, the conception of childhood under the
CRC demands that children are both seen and heard.

However, as noted above, many commentators doubt the extent to which
the CRC, and in particular Article 12, recognises children's evolving autonomy.
For them, children's participatory rights are ultimately subordinated to the
interests of adults who have the power to determine how children express
their views, the matters upon which children express their views and the
weight to be accorded to them. As such, adults remain the sole arbiters of chil-
dren's best interests and far from being a tool of empowerment, the CRC is
seen as an instrument for the continued subjugation for children. This fear
may well be aligned with the reality that many contemporary practices that
seek to promote children's participation and autonomy in decision-making,
remain tokenistic. But such an outcome is neither necessary nor compatible
with a contextual interpretation of Article 12 of the CRC and this is so for five
reasons.

The role of evidence
First, the weight to be given to a child's views under Article 12 is not to be
determined subjectively. Where the evidence supports a finding that a child is
competent or has the capacity to understand an issue, as is often the case with
respect to issues like medical treatment, there is no longer a moral justifica-
tion to treat the child differently to an adult. The special vulnerability that
provided the justification for special protection ceases to exist.

The broad scope of Article 12
Second, the scope of children's participatory rights under Article 12 extends
not just to matters that directly concern them, but to all matters affecting them.
Thus, there is the potential for the rights of other persons, whether adults or
other children, to be involved in measures taken by a state which may also
affect a child, such as planning laws, social security laws and sentencing laws.
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In such circumstances, the views of an individual child will not necessarily
be determinative since Article 3 provides only that children's best interests are
a primary consideration. But Article 12 demands that a decision maker must
still take a child's views into account in the decision-making process - an
expectation that most of us would have with respect to the views of any adults
who may also be affected, but which is not generally recognised explicitly in
human rights treaties. In this sense. Article 12 demands a transformation of the
decision-making process to be more inclusive and deliberative - an approach
that is consistent with the substantive dimension of a social interest theory
of rights and represents an advance on general human rights treaties which
do not impose such a specific demand upon states (CRC Committee, 2009;
Young, 2010,53).

Reconceptualising participation
Third, the obligation to assure to children an opportunity to express their
views demands that states must take positive measures to enable children to
express their views appropriately for their age and level of maturity. Traditional
adult-centric methods to facilitate participation in decision-making will not
always be accessible or appropriate for children. To adapt the words of Iris
Marion Young, the 'terms of the discourse' may make 'assumptions' that chil-
dren do not share, and the interactions may privilege adult styles of expression
to the exclusion of children's modes of expression (Young, 2010, 53). Thus,
Article 12 demands new conceptions of participation that have the capacity to
transform the decision-making process and make it more inclusive by bringing
into play views that would otherwise go unheard (Thomas, 2007).

The nexus between development rights and autonomy rights
Fourth, critiques of Article 12 and the other participatory rights under the CRC
tend to overlook the impact of developmental rights on children's ability to
participate in deliberative decision-making. For example, ensuring that chil-
dren are healthy, housed and have access to a high quality education empow-
ers children, who are better equipped to assert their claims for rights, including
their right to participate in decision-making about matters that affect them
(Eekelaar, 2006,156; Young, 2010,31). Thus, to read the CRC as simply an instru-
ment that entrenches adult power is to overlook the cumulative impact of the
rights provided for in this instrument on a child's development and capacity
for effective participation. It is also to forget that the human rights enterprise
is concerned with empowering the disempowered and regulating the exercise
of power over vulnerable persons, whether they are adults or children. As
such. Article 12 must be interpreted to affirm, rather than undermine, these
objectives by demanding an inclusive form of deliberative decision-making.
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In support of children's citizenship
Finally, to interpret the CRC as a 'substantial and thorough instrument for
the denial of children's citizenship' (Milne, 41) is to arrive at an interpretation
that remains entirely detached from the text of the CRC. Article 12 demands
positive measures to facilitate and encourage children to express their views
in line with their evolving capacity - hardly a vision that is inconsistent with
active citizenship. Moreover, to subordinate such views automatically to the
interests and perceived 'expertise' of adults is inconsistent with the right to
development under Article 6, which extends beyond physical and mental
development to a child's social development. As Eekelaar has argued, the 'duty
of a child's carers is to establish the most propitious environment for the child
[and] further to develop the personality growing within him or her' (Eekelaar,
2008,156-57). The infantilisation of children and dismissal oftheir views can-
not be reconciled with a child's social development when research demon-
strates that devolving responsibility and listening to children actually enhances
their self-esteem and understanding of citizenship (Hart 1992,4; Flekk0y and
Kaufman, 1997,55; Lansdown 2001,6; Chawla, 2002,14; UNICEF, 2003,4).

Moreover, Article 29 provides that a child's education shall be directed to
the development of respect for human rights and preparation for a responsible
life in society in the spirit of understanding, peace and tolerance. An approach
to decision-making that dismisses a person's competency and insights based
simply on their age promotes a conception of citizenship that is difficult, if not
impossible, to reconcile with the aims of a child's education under the CRC.
If the idea that children have value simply by being human is accepted, it
becomes incongruous to devalue their views, insights and opinions simply
because they are children. To value children because they are human beings
demands that their views, when expressed, must also be respected and not
simply dismissed because of assumptions about their lack of expertise and
understanding (Mayall, 2000,245 & 257).

A radical reconceptualisation of the adult/child relationship
Thus, Article 12 presents a radical re-conceptualisation of the adult-child
decision-making relationship (Lansdown 2001,1). Indeed, it has the capacity to
satisfy Iris Marion Young's assertion that 'the normative legitimacy of a demo-
cratic decision depends on the degree to which those affected by it have been
included in the decision-making processes and have had the opportunity to
influence the outcomes' (Young, 2010, 5-6). Although it places a burden on
adults to act in children's best interests, it also demands that adults must not
be considered the sole arbiters of a child's best interests. It also requires that
adults work with children to create inclusive communication systems and pro-
cesses that allow for children's views to be heard in all matters affecting
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them; that the views of children must be taken into account and treated seri-
ously in decision-making processes; and that decision-makers must explain to
children why certain decisions have been made. It accepts that there wifl be
occasions when adults must take sole responsibility for making decisions that
are in children's best interests, but there will be others when adults and chil-
dren must undertake the decision-making process collaboratively and even
more controversially when adults must devolve the decision-making process
to children themselves (Hart 1992; Treseder, 1997; Shier, 2001; Thomas, 2007;
Hinton, 2008).

Thus, to suggest that under the CRC, adults 'retain final authority over chil-
dren' (Archard, 2004, 66) is neither a necessary nor persuasive interpretation
of this instrument. Contrary to Archard's suggestion, there is no 'ma/ in the
text of Article 12 to qualify the obligation to give a child's views due weight
(Archard, 2004. 66). It simply refers to 'the views of the child being given due
weight'. Thus Article 12 is capable of being interpreted to offer more than sim-
ply a 'right to have an opportunity to influence the person who will otherwise
choose for the child' (emphasis added) (Archard, 2004,66). It can also be inter-
preted to require that a child's views must be given due weight, in which case
the CRC anticipates that the views of a child of sufficient maturity and under-
standing will be determinative of his or her best interests. Importantly, such
an interpretation is not only consistent with the text of Article 12, but also
consistent with the conceptual foundations of children's rights. If a child dem-
onstrates competence equivalent to that of an adult with respect to a particu-
lar issue, then the justification for special measures to protect the child against
endogenous harm no longer exists.^

4. Conclusion - more than the offer of a chocolate (rog

In a recent child protection case in Victoria Australia, an issue arose regarding
the capacity of two girls aged 9 and 11 to provide instructions to their lawyer.^
The case involved allegations of domestic violence and drug abuse by their
mother. The girls provided instructions to the effect that they did not wish to
live with their mother and wanted to remain with their aunt and uncle. The
mother subsequently raised an allegation of sexual abuse against the uncle.

^' This does not mean that bright line age restrictions are unjustifiable with respect to the
regulation of children's behaviour as a class. As Eekelaar has explained, in such circumstances
'general age restrictions can be placed on the attainment of legal competence because it would
be unreasonable to expect individual assessments of actual competence in each case' (Eekelaar
2008,157). For a fuller discussion of children's evolving capacities and the issue of age based
restrictions see: Lansdown, Gerison, Innocenti Insight: The Evolving Capacities of the Child
(2005).
^' ABv. Children's Court of Victoria [2012] VSC 598 (Austl.).
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The girls indicated that they wished to see their uncle but were unable to pro-
vide any instructions on the sexual abuse claims. The Magistrate was far from
satisfied with this approach and declared:

I may as well ask them, 'Do you want a chocolate frog in your morning tea tomorrow?' It
is not going to assist me that they get on well with [the uncle] or they get on badly with
him ... The fact remains these children can't participate in one of the two key issues in
terms of instructing. They are not mature enough.'"

The Magistrate then proceeded to appoint an independent children's
for the children who was not required to act on their instructions. However,
the matter was appealed to Supreme Court of Victoria, where the judge over-
turned the Magistrate's ruling and declared that '[i]t is sufficient that the child
be mature enough to give instructions on one of more the issues that arise or
may arise in the hearing or proceeding.'" The children's views were not neces-
sarily determinative of the legal issues at hand but they had a right for their
views to be heard and treated seriously by the judge.

You may ask, what is the relevance of this case to the issue of whether the
idea of human rights for children can be justified? The answer is that it reflects
differences in the treatment of children that arise when autonomy is con-
ceived of in absolute terms, rather than being conceived of as evolving.
Children's lack of capacity (both real and perceived) has and continues to pro-
vide the bedrock upon which many commentators would deny human rights
for children. Moreover, this denial of rights infantilises children and reduces
them to mere objects in need of protection. The offer by the Magistrate to pro-
vide a chocolate frog in the children's morning tea indicates not only a lack of
respect for these children but also implies suspicion with respect to the value
of their views regarding those matters on which they could provide instruc-
tions. In contrast, the decision of the appeal court demonstrates a commit-
ment to respect the rights of children, including their right to be heard within
the context of their evolving capacities.

But this paper has sought to demonstrate more than the idea that autonomy
need not be conceived of in absolute terms. It has advanced the idea of a social
interest theory of rights to offer a good, albeit imperfect justification for the
idea of human rights for children, as expressed under the CRC. Ultimately, this
theory of rights reflects Sally Merry's idea that human rights is primarily a cul-
tural system - fluid and contentious (Merry, 2006, 16) - that produces and
constructs rather than discovers some metaphysical vision of the rights to
which children are entitled. Thus, the preamble to the CRC may assert the

"» tó., nn 20-21.
"* Id., H 106 (also noting that in many proceedings an adult may also be able to give instruc-
tions with respect to a limited number of issues: II107).
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inherent dignity and inalienable rights of every child, but this instrument can-
not be taken to reflect a comprehensive theory of human dignity for children
or 'the existence of a universal human nature' (Rorty, 1993,116). Rather, it
reflects a historically contingent and contested understanding of the rights to
which states have agreed, albeit under an incompletely theorized agreement,
that will shift and change over time. This dynamism does not, however, pro-
duce an arbitrary theory of human rights for children, but one that is contin-
gent on the 'anthropological realities' and 'contemporary political conditions'
that characterise the environment in which the CRC was negotiated (Freeman,

1994» 513-14).
For commentators like Griffin, who are eager to fix the parameters of human

rights, the malleability of the CRC is problematic. But in many respects this
malleability is its greatest strength. Indeed without it, the legitimacy of the
CRC would be seriously compromised under the substantive dimension of a
social interest theory because of its adult. Western-centric origins. Provisions
such as Articles 3 and Article 12 allow for children to play a constitutive role in
shaping the meaning of their rights under the CRC and express their views on
which additional interests are deserving of protection. Thus, far from being a
settled catalogue of rights and interests, the CRC offers the potential for a
dynamic and inclusive evolution of children's rights in which children must
play an active role, consistent with their evolving capacities.

This potential will not be realised, however, if contemporary social systems
fail to recognise children's right to be both seen and heard. As John Eekelaar
explains, '[n]o society will have begun to perceive its children as rights holders
until adults' attitudes and social structures are seriously adjusted towards
making it possible for children to express views and towards addressing them
with respect* (Eekelaar, 1992, 228). This is the practical challenge that threat-
ens the effective implementation of the vision for children offered in the CRC;
a vision in which they are no longer conceived of in purely instrumental terms
oras objects in need of protection, but as human beings in possession of rights
and unique and equal value, just like their adult counterparts. It is a vision that
demands more than simply the offer of a chocolate frog.
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