


Diminished responsibility is a defence that can only be used in the case of murder. Herring (2022) explains that the defendant will argue that they should not be deemed criminally liable, as their mental functions were seriously impaired by a recognised medical condition. It’s important to note that this defence is only partial, therefore still results in a charge. Loughnan (2012) notes that, if successful, the defence of diminished responsibility changes the charge from murder to manslaughter. This defence was originally outlined in Section 2 of the Homicide Act [1957] and was eventually amended by Section 52 of the Coroners and Justice Act (CJA) [2009]. The Homicide Act [1957] defined the requirements for diminished responsibility using broad terminology, making it easier for defendants to prove (UK Government, 2023). This act required the defendant to be suffering from an “abnormality of the mind”, which acts similarly to an umbrella term used to describe anything that affects someone’s mental ability to function “correctly”, regardless of the seriousness of the condition. According to Kennefick (2011) the defence of diminished responsibility is very often scrutinised, especially whilst it was defined by the Homicide Act [1957], therefore the terminology changes under the Coroners and Justice Act [2009] was necessary to protect the criminal justice system from further criticism, and to ensure fairness to those seeking to attempt to use the defence of diminished responsibility. This essay will be exploring how the Coroners and Justice Act changed the law, and examining exactly how beneficial this was.

As a result of the CJA [2009], there were 4 key changes to the legislation, mostly surrounding the terminology and wording of the definition and requirements. The first change was that the definition of diminished responsibility is now primarily under the CJA [2009], rather than the Homicide Act [1957]. Regarding the terminology, the first change was made to the phrase “abnormality of mind”. This phrase was largely criticised as it was too broad of a term. The term was changed to “abnormality of mental functioning”. This is noted by Hodgkinson and Prins (2011) in their review of the law reform. Moving on, the phrase “arrested/retarded development” was changed to state that the abnormality of mental functioning was caused by a “recognised medical condition”. Nathan and Medland (2016) explain in their article that as a result of the changes in legislation, expert medical witnesses, such as psychiatrists or Dr’s must make themselves aware of the requirements in the definition of diminished responsibility. This change in terminology means that it’s easier for expert medical witnesses to diminish between people who are truly suffering from a medical condition, and those who are attempting to exploit the system. The last change we see was that the term “substantial impairment” was changed to “substantially impaired to understand the nature of their conduct”. This allows judges to use their knowledge of the case and legislation in order to understand the mental state of the defendant at the time of the incident. These changes have significantly improved the legislation and judgements surrounding diminished responsibility, as the wording is clearer therefore can be interpreted literally by judges. 

Before the CJA [2009] was approved by parliament, there were multiple reform proposals put forward, but none were deemed suitable. We see that Mackay (2010) claims that the main way that the CJA [2009] changed the law was through simplifying the wording of the definition for diminished responsibility. This benefits the criminal law system, as it reduces the opportunities for criticism from law reviews. It is notable that although the replacement term “abnormality of mental functioning” seems a lot wider than the original, it ensures that all the relevant context is examined and considered. This then, in turn, makes the defence harder for individuals to be able to prove. However, the Ministry of Justice (2010) argued that these new terms do not explain to what extent that the defendant must be impaired. The definition notes that the defendant must be “substantially impaired”, but it is obvious that the meaning of the word ‘substantial’ may vary from person to person. This opens the door for exploitation of the defence, as individuals may try to claim they were impaired by a pre-existing condition. Therefore, we see the important of the Judge considering context and establishing whether the individual was affected enough at the time of the killing to qualify.

The Law Commission (2004) looked fondly upon the defence of diminished responsibility, as it allowed those suffering from mental conditions to escape the shameful label of “murderer”. They noted that this ensures fairness, as the individual was not fully responsible for their actions at the time of the incident. But, it is clear within the report that they acknowledge the need for a change regarding the terminology. According to Elliott & Quinn (2018), the review requested several terminology changes listed above. Many of these changes were accepted and implemented through the CJA [2009], but the new law did not include the change from “substantially impaired his mental responsibility” to the proposed “substantially impaired the individual’s ability to understand the nature of their conduct”. Through analysing these sources, it is possible to interpret that the Law Commission would’ve been welcoming of the law change from the CJA, as its re-wording allows for even more fairness and impartiality.  Many law reviews and articles are largely in favour of the changes in the defence of diminished responsibility. Quick and Wells (2012) believed that this change in the law saved the defence of diminished responsibility. It is clear that had the definition not been re-worded, there was a great risk of radical re-thinking from the government and other criminal law agencies. This could have possibly resulted in the dismissal of diminished responsibility.  

There have been many cases where diminished responsibility has either been granted or rejected by judges, and the situations vary depending on whether the judge was following the Homicide Act [1957] or the Coroners and Justice Act [2009]. An example of a judge following the Homicide Act [1957] is in the case of R v Byrne [1960] 2 QB 396. During this case, the defendant attempted to claim that they were suffering from an “abnormal sexual impulse” and attempted to plead guilty to manslaughter on the grounds of diminished responsibility. The judge decided that diminished responsibility did not apply and found him guilty of murder. But, after an appeal review, it was found that he was suffering from an “abnormality of mind” which “substantially impaired” him. It was found that the judge’s original decision was wrong, as the defendant satisfied the requirements of diminished responsibility at the time of the killing. After the Coroners and Justice Act [2009] was implemented, it was easier for people to understand the requirements for diminished responsibility, but it the burden to gather evidence was still on the defendant. An example of a case that took place after the CJA [2009] was implemented is the case of R v Dowds [2012] EWCA CRIM 281. Within this case, a college lecturer murdered his partner in a knife attack. During this attack, the defendant was heavily intoxicated, and this was not the first violent incident between the couple. The defendant claimed that his partner was mostly the initiator of these violent incidents, and stated he had no recollection of the events leading up to the killing but was willing to accept what he had done. The judge decided that the defendant did not satisfy the requirements of diminished responsibility, as alcohol and drunkenness was not a recognised medical condition. As a result of this, the defendant researched the World Health Organisation’s listed “medically recognised conditions” and found that “acute intoxication” was included in the list, therefore he should’ve satisfied the requirements for diminished responsibility. But his appeal was dismissed as the judge decided it was a voluntary act to become intoxicated, therefore he still did not meet the requirements.

Research has shown that deciding to improve the law from the Homicide Act 1957 to the Coroners and Justice Act 2009, has significantly improved the partial defence of diminished responsibility. It has been argued that there is a need for continuous reviews of the legislation to ensure the defence remain valid to modern society. There are obvious risks surrounding this defence, including the risk of people exploiting it to receive a lesser sentence. But, with continuous reform and retainment, we should be able to protect ourselves from this happening. The Sentencing Council [2018] notes that a successful conviction of voluntary manslaughter on the grounds of diminished responsibility carries a custodial sentence of up to 15 years, depending on the risk of the offender. Perhaps a change in the punishment for a successful diminished responsibility should be considered. For example, rather than receiving the sentence for manslaughter, the defendant could instead face life or a fixed sentence in a mental institution. Although this is an option now, it does not happen every time, and those successful at proving diminished responsibility often end up in mainstream prisons, where they may not be receiving the correct care or help to improve their mental state. In addition, punishments like this would deter any criminals looking to exploit this defence, as spending years in a mental institution is fair less appealing than a prison sentence. Overall, the changes in the definition of the defence were extremely beneficial for the criminal law system. If these beneficial changes continue in further reforms, the defence will eventually be established enough that there is no room for any valid scrutiny.
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