Equity and trusts assignment 1 

Question 1 

A secret trust is usually inserted into a will much like all forms of trusts, this is not always necessary as the terms and existence of the trust may not be revealed. This grants the testator the benefits of providing their will with more flexibility with the contents of their will. Secret trusts come in two forms the first of which is a half secrete trust which occurs when the will states that the details of the existence of the secret trust. The second is a fully secret trust where the trust is not at all mentioned in the will. This will then be transferred as an absolute gift to a trustee of the secrete trust. Secret trusts are controversial as they tend to not comply with the Wills Act 1837 (Clements, 2018). This is due to the fact that the wills act requires the testator to sign off on all assets secret trusts do not need to appear on the will therefore the testator cannot sign them, and neither can the testators witnesses. Nevertheless, secret trusts are legal and valid. Secret Trusts exist to maintain secrecy when dispersing the testator assets. The trustees of a secrete trust are required to fulfil the wishes of the testator this is important because it attempts to enforce the trust to reduce the chances of the trustee keeping the assets which would amount to fraud the enforcement of this comes from the case of Rochefoucauld v Boustead [1897] (Virgo, 2020). 

Half secret trusts are more reliable in terms of prevent fraudulent equitable claims as they require the trusts to be recognised within the will. Half secret trusts conform more accurately with The Wills Act 1837. The terms of the half secret trust are communicated differently this can be seen in Blackwell v Blackwell [1929] with assets gifted to five legatees “for the purposes indicated by me to them” the House of Lords stated that the trust was made prior to the execution of the codicil this lead the house of lord to enforce a half secret trust. It is clear that some of the principles of half secret trusts operate outside of the Wills act thus avoiding conflict between law and equity. This can be seen in Re young [1951] where Justice Danckwert the person does not take by virtue of the gift but by the secret of the trust imposed (Moffat, 2005). Furthermore, Viscount Sumner in Blackwell highlights that the there are no substantive differences between the two secret trusts (Watt, 2020). As the outcome of both secret trusts are usually the same. The most notable difference is then fact that half trusts require the beneficiary to be referenced within the will. Moreover, Lord Buckmaster suggested that half trusts can be used as an instrument of fraud. This is not the traditional sense of fraud it alludes to the “betrayal of the testator for the benefit of the trustee” and therefore Dehors the wills Act 1837. This is significant because it highlights that the courts attempt to align equity and law (Wilde, 2020). The half secret trust is regulated when dealing with additional gifts to the half secret trust as per Re Colin Cooper [1939] the addition gift of five thousand on top of the current five thousand was reject (Bailey, 1969). This is because it was added to the will after the creation of the will (Davis, 2013). The maxim of where equities are equal the first in time will prevail. This conveys that there should not be additional terms to a secret trust after the formalities of a will have been established (Duddington, 2006). Re Bateman’s Will Trusts [1970] servers as a case that regulates the testators ability to edit their will in a fashion that does not comply with The Wills Act 1837 the use of the words “shall be” highlight that the testator intended to reserve the power to alter his will in order to name the trustee which would lead to unwitnessed dispositions in the future (Rickett 1979). Naturally this does not comply with the Wills Act 1837 section 9 that requires witnesses to the signing of a will. Furthermore, this highlights that although equity takes precedence over the law equity will always attempt to follow law (S.W.T, 1947). This comes from the precursor case that is Re Keen (1937) where the constructive communication was essential to the formation of the will. If the will points to future communication then it calls into question the validity of the will therefore a half secret trust cannot take effect according to Lord Wright. Half secret trust will not include co-ownership of property this is because there is two owners of the property who should understand where the assets are going (Watt, 2020). The secret trust cannot exist as it requires the communication between the joint tenants which must arise before the will is made. Such communication to one of the parties binds all of the parties this comes from the case of Re Stead (Hudson, 2009). 

A fully secret trust operates under different guidelines compared to a half secret trust. There is no requirement for the existence of the trust to be in writing unlike the half secret trust. The fully secret trust will be formed when the secret trustee and his express or tacit promise to carry out the testators intention (Bray, 2020). This trust will be formed on good faith with the testator makes a disposition in favour of the trustee or they will leave an existing disposition. It was first argued in Blackwell by viscount Sumner that the secret trust operates outside of the Wills Act 1837 (Duddington, 2006) (Thomas, 2021). The theory argues that the secret trust are a testamentary disposition. Therefore, they cannot act under the conditions that satisfy section 1 of the wills act. This is evident in the case of Re Snowden [1979] where Viscount Megarry which highlights that on the balance of probabilities there is a need for proof of such intention at the normal civic standard (Watt, 2020). Re Snowden is important because it suggests that wills and secret trusts are two separate entities and to use the wills act to govern secret trusts would be unnecessary (Virgo, 2020). This is because in Blackwell it was stated that “I do not see how the statute-law relating to the form of a valid will is concerned at all”. This was later questioned in Ottaway v Norman where the obligation to make a will was in favour of the beneficiary of the secret trust (Cavendish, 2006) (Rickett, 1979). Furthermore, secret trusts are express trusts if the fully secret trust operate within law, then it must follow the jurisdiction in which the gift is given to the beneficiary. For example, Ottaway deals with property therefore it follows the guidelines set out in Section 53 (1) (b) of the Law of Property act 1925 (Hudson, 2009) (Thomas, 2021). Due to the nature of fully secret trusts no writing is needed to satisfy the will. Under section 53 of the property law act it requires that any interest in the land can only exist if in writing. The maxim that equity follows law is clearly being rejected when fully secret trusts are established. Therefore, dehors the law is a significant theory because it allows secret trusts to exist even if the manner in which they do so is unlawful. The judgement of Re Gardner displays the courts disposition on fully secret trusts. The courts awarded a secret trust to the beneficiary who had passed away before the testator (Davis, 2019). Unlike normal trusts the assets do not bounce back to the testator. The assets were gifted to the beneficiary’s estate (Bray, 2020). Justice Romer justifies the decision by suggesting that it was the obligation of the secret trustee to hold the trust on behalf of the beneficiary. On the condition that the trust was made prior to the death of beneficiary this would result in a valid trust (Wilde 2020). This is important because secret trusts like all trust can be revoked by the testator at any time up until the death of the testator if the testators has reserved the right to do so. However, the judgement of made in Re Gardner is called into question as there is a clear contradiction in the revocability of a trust which would occur before the death of a settlor (Moffat, 2009). The same cannot be said for half secret trusts that requires the secret trustee to be cited. Due to this fact it is important to recognise that the fully secret trust seems to be the epitome of the equitable maxim that suggests that equity prevails over law. 

To conclude, there very few differences between both fully and half secret trusts in how they function. Both trusts are established for the sole reason of transferring assets without the knowledge of other parties on the will (Duddington, 2006). Despite this, the stand out differences between the two secret trusts is the manner in which they manipulate or ignore legislation and common law. Half secret trusts although, questionable with their validity in relation to law, do require there to be some reference to the secret trustee in writing from the testator (Davis, 2019). Fully secret trusts on the other do not appear to be governed by laws. Fully secret trust are unique in a it is suggested via the judgements of cases exist as a separate entity of that operate under their own jurisdiction (Virgo, 2019). 

Question 2 
In terms of the £30,000 which were to be held by the trustee to be distributed among the ‘relatives in their absolute discretion’. Simon has put the trustee under obligation to distribute the trust as they see fit as the subject matter of the trust is to be transferred to his relations. Despite this there is evidence to suggests that the trust a discretionary trust but also the power of appointment. Both concepts are similar, but the power of appointment is more accurate as the trustees are under no obligation to appoint any of the objects (Bray, 2020). Furthermore, as can be seen in the Re Hay’s Settlement Trusts [1982] like a trust a power can be void if it is administrative unworkable or conceptually uncertain (Virgo, 2020). Re Baden (no2) is important to understanding whether the trust exists. The three judges involved with shedding light on the distinction between powers and discretionary trusts same to the same conclusion but with different methods. Lord Justice stamp suggests the “is or is not” test in McPhail will requires that certainty of the given person is object or not (Moffat, 2005). Therefore, for the trust to be valid the persons must be an object of the trust or are not an object of the trust. If there are any uncertainties or “don’t knows” then the trust cannot be valid. This would fall in line with Simon’s will as Stamp clearly states that “relative” can be defined as “next of kin” (Hopkins, 1974). Lord Justice Sachs is more pragmatic in his approach as he suggests that the McPhail test is only applicable to conceptual uncertainty and has a disregard for evidential uncertainty (Clements, 2018). For example, the word Friend is an unambiguous term therefore a trust cannot exist. Whereas Sachs suggests that the burden of proofs is more appropriate as it avoid uncertainties if an individual can prove they are in fact a beneficiary (Webb, 2015) (Watt, 2020). 

Where Discretionary trusts are more likely to fail and powers takes precedent is when they are incredibly vague in the application of the three certainties. defined by Lord Langdale in Knight v Knight as intention, subject Matter and Objects (Wilde, 2020). In terms of intention this disposition clearly suffers from a lack of intention due to the wording. “To hold for such persons” may not impose an obligation on the Tina and Ursula. The Singha v Heer case is important in understanding how to improve upon a disposition as it suggests that the use of the word “trust” aids the courts to identify if a trust was intended to be made. The certainty that is the most notable is that of objects (Davis, 2019). This refers to whom the trust is being held for. The description for this within the disposition refers to the whole of Swansea’s inhabitants. The case of McPhail v Doulton (1970) deals with the wording used and the absolute identification of the objects. As there was uncertainty it is therefore a power and not a trust. This is because it would contract with Section 9 (a) of the trust deed. There is a need for the for the trustee to apply the net income of the fund in making their ‘absolute discretion’ for the benefit of the of the objects (Hudson, 2009). In this case it would be the inhabitants of Swansea. As it would be impossible to identify the members of the ‘class’ and the trustees have the power of selection for the distribution of the assets it is within no doubt that the trustees have been given a power of appointment. The early test for the certainty of objects in discretionary trusts was the complete ‘it is’ test deriving from the IRC v Broadway Cottage Trust [1954]. This test required updating as it required the named class of beneficiaries of the trust. The case of Re Gulbenkian’s Settlement [1970] it defined the distinction between powers and discretionary trusts. As discretionary trusts demand that the courts step in when the required action has not been fulfilled (Webb, 2015). Whereas trustees with a special power are not under any obligation to perform an action. One of the reasons why Simon’s disposition may fail is due to the fact that objects that listed as being beneficiaries is so vast by definition that it becomes Administratively Unworkable. The “inhabitants of Swansea” draws parallels with Lord Wilberforce’s analogy referring to “all residents of greater London”. The words inhabitants and residents has slightly different meaning. As inhabitants suggest people that live there, and resident could only include homeowners. The difference between the terminologies will lead to administrative unworkability and therefore this disposition is more likely to be a power.  

In terms of the statue that was to be erected in honour of Simon after he dies much like the details found within Mussett v Bingle[1876]. One of the first issues that will arise is the Beneficiary Principle. This principle suggests that the law in England and Wales generally looks down on trusts that have no benefit to the individual (Duddington, 2006). The case of Re Astors Settlement Trusts suggests that for a trust to be valid it is important that purpose does take precedence over benefit (Watt, 2020). Justice Roxburgh suggests that at the heart of trusts is equitable right of enjoyment of benefit. However, there are exceptions to this rule for example that are controversial by nature. The exceptions relate to monuments and Tombs, specifically deriving from the Re Hooper case (Webb, 2015). This case found that the upkeep of a tomb and monument was evidence of a charitable trust. Lord Justice Harman expresses his disapproval for Trust of Imperfect obligation by suggesting that they are troublesome, anomalous, and aberrant (Hudson, 2009). Therefore, it is possible that the concept of the building and upkeep of a monument can be seen as valid grounds for a trust. The Perpetuity Principle will suffice as trusts made over an indefinite period of time are troublesome as the remoteness of investing in property is separate from investing in beneficiaries. The Property would be the benefactor of the trust which the Perpetuities and Accumulations Act 1964 recognises as non-charitable trusts cannot last indefinitely. If the disposition is valid it would need to prove that the principles of Re Denley’s Trust deed (1969) can be satisfied as this case invested in property but for the benefit of the benefit of the company (Moffat, 2009). This is unlikely to result in a trust thus the alternative measure of unincorporated association should apply. This means that the £75,000 will go to a member who said to be co-owners or the more likely scenario is that it would be a gift to members subject to contractual terms this is known as contract holding theory. 

Simon’s paintings are being held on trust by the trustees. However, Vinnie has the power of appointment. This is not a fiduciary power as Vinnie is not a trustee but a personal power (Virgo, 2020). This is significant as it allows Vinnie to ignore the request of the testator as he is not bound by the fiduciary duties that dictate trustees. Also, as it allows Vinnie to act capriciously meaning that it is not conforming to the trust. The definition of beneficiaries must be carefully handled as the use of the word “friends” as subjects to the trust is uncertain this can be seen in McPhail v Doulton in which lord Wilberforce suggests that care must be taken when identifying a class of individuals (Clements, 2018). Due to this fact Vinnie although given some power of appointment can choose to appoint the paintings to whoever he considers fits within the category of friend. Whereas if this were a discretionary trust the trustees would be required to “survey the field” this is to ensure that the trustees fiduciary duties are being fulfilled as can be seen in Re Barlow Wills Trust (Davis, 2013). One of the main concerns with this disposition is that there is a possibility that no appointments will be made due to its lack of clarity. The disposition could be remedied to specifically name the “friends” This would change it from a discretionary trust to a fixed trust which by nature require less speculation of the beneficiaries (Watt, 2020). 

The disposition concerning residue is a discretionary trust where the class is moral claim on Simon. The scope of the any given postulant test which derives from the Re Gulbenkian (1968) that the trustees must be able to determine with certainty that the potential beneficiary either is or is not a beneficiary of the trust, this seems unlikely on the facts given (Webb, 2015) (Hopkins, 1971). Much like Re Tuck which suggests that the requirement for “Jewish blood” and “faith” could be deemed to be uncertain and thus the trust could not exist. Master of the roles Lord Denning held that the trust could be valid as the Chief Rabbi shed light on any uncertainty. This calls into question the power of which Walter has as he himself would be defining the testators wishes no differently to the trustees (Hopkins, 1974). Therefore, it is possible that Walters power could be invalid this is due to the courts being unable to identify whether he is acting in the intended manner. As this is a residuary gift if the trust fails the next course of action would be to intestacy (Bray, 2020).
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