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[bookmark: _Toc51422543]Introduction: 
Ageing populations worldwide present a variety of economic benefits, generally with people living and working longer with fewer health complaints (Christensen et al 2009). That being said, there is also the risk of increased pressures collectively on society, with more people relying on public sector and associated agencies for support as they age. Typically, governments respond to ageing populations by increasing retirement ages, encouraging people to lead a healthier, active life. However, the risk of developing health complaints at a later age is still very much a concern for medical professions and many academics would argue that individuals are encouraged earlier to make provisions for their later years in the event of health conditions developing quite rapidly. 
One of the biggest concerns for the elderly population at present is the risk of developing diseases of the mind such as dementia or Alzheimer’s, limiting a person’s ability to adequately care for or protect themselves. McCawley et al (2014) indicate that people are encouraged prematurely to form legal relations in the form of a power of attorney as a precaution if they become mentally incapable later on in life, granting another person ‘normal’ powers to manage their financial affairs (Tiernan 2005). While power of attorneys can provide benefits to those who ‘anticipate losing cognitive ability’ (Harding and Peel 2019), by giving them the security of appointing a trusted person to manage their affairs, the execution of such arrangement raises concerns with many academics. The emerging issue of financial abuse specifically is an issue to be discussed, focusing on elderly people’s rights before and after loosing capacity and whether or not a power of attorney is a free pass to access elderly people’s funds and assets. As a means of reviewing literature already published, the following areas will be discussed and evaluated in further detail:
· The emerging issues with implementation of Power of Attorneys
· The Application of Power of Attorneys and the aspects they intend to cover
· The rights granted under a Power of Attorney, specifically focussing on elderly people
· Concluding on the criminal justice response to dealing with allegations of elder abuse 
[bookmark: _Toc51422544]Emerging issues with Power of Attorneys:
Previous academic research has suggested that legal relations such as power of attorneys often expose elderly people to financial abuse, due to the complexities associated with legal terminology. McCawley et al (2014) and Tiernan (2005) highlight many ‘misinterpreting’ the power granted to them in such documents, and see abuse rising due to them misunderstanding what is required of them when acting. A key concern for academics is the accessibility and affordability of appointing a power of attorney, and whether the elderly person granting has fully considered the implications of doing so. Jackson et al (2016) explain how power of attorneys tend to be cheaper to implement than guardianships, making the ease of obtaining such authority much quicker with less formalities involved. Particularly in family relationships, it is difficult to determine whether the appointed person will maintain acting in the best interests of the individual as health concerns develop, or whether any pressures associated with care needs increasing, shadow their judgments and ability to maintain acting within the desired parameters under the Office the public guardians guidance. Countries such as Australia, Canada and the United States of America have many examples of literature which have explored and highlighted the existing problems with power of attorneys (POA’s). Publications have further defined the legal process of appointing a POA, to limit the risk of financial exploitation by someone with authority over an elderly person’s affairs. In America specifically, there is now a requirement for an attorney to be unrelated to the donor (in this case an elderly person) and to act impartially (Tiernan 2005), as a means of protecting the donor from abuse caused by a relative. 
Unfortunately, the process of granting a POA in the UK is less stringent and the Office of the Public Guardian appoint individuals believed to be trusted by the donor but have been known to fail to monitor the application of duty to ensure the person is acting as they should (Matthews 2004). The Office of the Public Guardian are however required to investigate any allegations of abuse reported to them, where allegations arise over a person not acting in the donor’s best interests. That being said, forming a legal arrangement is not thought to increase the risk of being financially abused, however it does raise doubts about whether encouraging someone to enter into a legal arrangement is always appropriate, considering the extent to which financial abuse occurs. One difficulty highlighted in past research by Griffith et al (2019) was that people do not tend to question the actions of a POA as it assumed that would always act in the best interests of the donor, making it had to determine the exact scale of financial abuse carried out by them (Baker et al 2016). Financial abuse amongst the elderly is believed to be the most underreported form of abuse that the elderly population experience and although past research has identified and acknowledged that abuse occurs, there is little in the means of preventative measures or reforms in law to ensure they are adequately protected.  
 Fundamentally, it is to be determined who is specifically responsible for the rate of elderly abuse in the UK and whether it is specific to the Power of Attorney themselves, or whether the appointing body (Office of the Public Guardian) are in part responsible. The concerning factor is that Laches and Pillemer (2004) identify that between 2% and 10% of elderly people are subjected to abuse in one form or another but elder abuse has only recently become criminalised (Payne 2008), meaning there are potentially thousands of cases previously that have avoided prosecution. It could be argued that the Office of the Public Guardian (OPG) have a duty to carry out thorough checks on the prospective attorney before appointing, to ensure they are fit for duty, and that the elderly person is fully aware of the risks associated with appointing someone to manage their affairs, as well as the criminal justice system for its provisions (or lack of) in ensuring societies most vulnerable are adequately protected against financial abuse. 









[bookmark: _Toc51422545]Application of Power of Attorneys:
Like any legally enforceable document, a power of attorney is intended to be carefully drafted, ensuring that the welfare and finances of individuals, specifically elderly people in this case are adequately cared for when they become incapacitated. Matthews (2004) discusses that for a power of attorney to be created, the individual or granter must be ‘competent’ or of sound mind and ensure they understand the rights they are giving to another person. The application of a power of attorney in the UK can take two forms, an Enduring Power of Attorney (EPA) or a Lasting Power of Attorney (LPA). Although the end result is the same, the execution differs slightly in regard to registration with the governing body. An EPA does not require formal registration before it can be used in formal matters, but is required to be registered with the OPG when the donor displays behaviours that indicate they are beginning to lose capacity (Office of the Public Guardian 2020a).  Whereas an LPA must be registered before is can be used as a legally, enforceable document and the question of capacity must be satisfied before it can be applied (Office of the Public Guardian 2020b). Both documents when registered take away any normal rights from the donor and it is therefore the responsibility of the appointed attorney to manage any financial or health matters, depending on what has been included in the document. It could be argued that although a POA has the intention of protecting a person’s finances and welfare, while the person remains of sound mind, their rights legally are somewhat limited if the POA has been enforced with government agencies and banks alike. 
McCawley et al (2014 p.193) discusses abuse to most likely occur under enduring power of attorneys due to their ‘simplicity, flexibility and ease of execution’. Although no formal registration is required before it can be used, it must be drafted or seen by a solicitor to be legally binding, to ensure the scope of authority has been considered as far as possible. An EPA raises many questions about its application, with the wording of such documents being vague and not specific enough in regard to what powers the appointed person should have. In some instances, due to vague wording of documents, not all affairs or in some cases, all financial affairs are covered by the attorney, and it is not always what the donor anticipated, specifically in regards to selling residential properties of the individuals. Therefore, it is considered detrimental to the individual granting the POA, that their intended wishes are carefully documented in the document, regardless of how trusted the attorney may be. Abuse is believed to arise due to the ‘general powers’ granted under an EPA make it difficult to determine if abuse has occurred and the document itself appears to offer very little protection to those granting the power of attorney due to its minimalist wording. 
Due to the vague wording in an EPA, it is also argued that  they expose the aspect of ‘self-dealing’ which tends to occur (Tiernan 2005), whereby a relative who is appointed would subject the donor to financial abuse or withhold funds from them as a means of ‘protecting their inheritance’, making provisions for their future rather than the relative whom they act for (Cockburn et al 2018). Age UK (2020) suggest that deprivation of capital often occurs whereby individuals dispose of money or property to avoid paying care home fees, so that their inheritance is not used up to pay for the elderly persons care home fees. This raises the issue of a misuse of power if a POA has intentionally disposed of funds from the individual meaning their level of contribution to care is not accurate, to financially benefit themselves at a later stage, it could be argued that they are not acting in the donors best interest to gain themselves from the arrangement. 


[bookmark: _Toc51422546]The Question of Capacity: 
Although Power of Attorneys are normally formed as a precaution for future planning, the question of capacity is key to determining whether it has been formed correctly. For a valid POA to be formed, the person granting the power to another must have the mental capacity to enter into such legal arrangement. However, as an Enduring POA requires no formal capacity assessment to be carried out before a document can be produced (Gregory et al 2007), it is difficult to determine if all documents have been formed under the correct guidelines. 
The complexity in drafting such document places increased pressures on solicitors forming the document as they have to consider whether a capacity assessment is required prior to granting, with no medical knowledge (McCawley 2014). If it is clear that the elderly person has already or is beginning to lose capacity, they are obliged to request an assessment of capacity, to ensure arrangements are created legally. If any doubts were to arise over the individual’s capacity at a later stage, the appointing solicitor may be liable to prove that they considered the persons capacity at the time of signing the document, to ensure it was created legally (Chiu et al 2017). As many concerns where gathered in respect of ‘illegal’ forming of enduring POA’s, further amendments were made legislation to protect the individual granting the power. Since 2007, it has not been possible to grant an enduring POA, however it is still possible to register an existing one if that person has now lost capacity (Office of the Public Guardian 2020a). 
The most widely used power of attorney in the UK in the modern context is the Lasting Power of Attorney, which gives specific powers to the attorney in regard to what is to be managed and requires formal registration before application, meaning the Office of the Public Guardian are aware of such document. Unlike an EPA, an LPA can cover property and finances, as well as health and welfare. To ensure an LPA is fit for purpose, there are a number of criteria to be satisfied before applying under the Mental Capacity Act 2005. The Mental Capacity Act was intended to ‘clarify and extend the law’ that protects and governs those believed to develop some form of incapacity at a later stage (Samanta 2019), and refined certain aspects of the general rules of applying for a POA  Firstly, the donor must sign and acknowledge that they understand the powers they are granting, and specific powers should be granted and signed appropriately (Curtice et al 2012). One of the main reforms to come from a shift in legislation in respect of POA’s was the need for more witnesses to validate the document and also joint and several attorneys or replacement attorneys. Curtice et al (2012) indicate provisions under the Mental Capacity Act 2005 where made to ensure individuals are protected by the document as far as possible. By introducing the need for LPA’s to be witnessed by independent parties and replacement attorneys or people informed of decisions to be listed, was intended to avoid any mismanagement of affairs, so that those witnessing the document can address any errors or vagueness in the perimeters of the document, as a means of ensuring the donor is protected legally. 
Although the most commonly used POA in the modern context, in its early stages, between January 2009 and December 2009, 300 cases of LPA’s were brought to the attention of the court of protection, with objections from interested parties about the management of affairs granted (Ministry of Justice 2010 as cited by Curtice et al 2012). It is believed that of the 300 cases, the majority had not been witnessed and signed appropriately and were therefore invalid, meaning the LPA could not act as first intended. After thorough investigation, minor amendments were made, ensuring any future POA’s made were done so with further care and attention, ensuring all sections were completed accurately and witnessed accordingly. While Curtice et al (2012) discuss criteria required to make a legally binding POA, Lyons (2012) criticises the application of such a document, suggesting the confusion as they do not uniformly apply to all of the UK. In Scotland, the question of capacity is somewhat different to England and Wales, and different acts and statute make it hard to determine if a person’s capacity should be assessed prior to making the POA. It is difficult therefore to establish if the document itself has been formed correctly, and which act should be relied upon if any doubts are raised about its application. The Mental Capacity Act (2005) is specific to granting POA’s in England and Wales and provides framework and criteria required to assessing a person’s capacity, whereas in Scotland, The Adults with Incapacity Act (2000) is relied upon to create the POA. Depending on where in the country the abuse occurs, depends on which statute has been used to form the legal arrangement.  


[bookmark: _Toc51422547]Reform and Prosecution of a Power of Attorney: 
The need for consent and capacity is crucial to ensuring future decisions in regard to finances are adequately defined and gives individuals the opportunity to ‘interpret their wishes’ to a person whom they trust (Griffith et al 2019). The execution of power of attorneys in the UK has reformed over recent years, with emerging concerns growing over the question of capacity and the rights of individuals when they are no longer able to make decisions for themselves. Taggart (2020) identified the vulnerabilities of elderly people specifically and how the Mental Capacity Act 2005 aimed to further protect the rights of individuals who may be losing or have already lost capacity. 
The Mental Capacity Act saw framework implemented which along with protecting the rights of elderly people when forming a lasting power of attorney, gave provision and protection to carers and those authorised to act on another person’s behalf (Taggart 2020). Arguably one of the biggest reforms to come from the Mental Capacity Act was the means of prosecution of abuse, making it somewhat easier to hold someone legally responsible. Identified in the case of R v Kurtz (2018), S.44(1)(b) of the Mental Capacity Act saw definition of criminal charges specifically relating to ‘mistreatment’ or ‘neglect’ when appointed as a Lasting Power of Attorney. The case saw a parent-child arrangement, with the mother Cecily Kurtz having a long history of mental health illness. Her daughter was legally appointed under an enduring power of attorney but following the introduction of the lasting power of attorney, no efforts were made to register the EPA, nor any efforts made to revoke and apply for an LPA as her health condition deteriorated. Kurtz was found dead in her residential property in 2014, in an unkempt way. It is believed she had been in the same position for several months and was severally malnourished. In which time, her daughter had not sought medical advice and still had access to benefits and pensions for Mrs Kurtz. A lengthy court case saw the question of capacity highlighted and whether Kurtz’s daughter could be prosecuted under S.44 of the act due to no capacity assessment ever being carried out or due to the fact that the act is specific to LPA’s. Due to Kurtz long history of illness, the court concluded that there was no requirement to establish her capacity, and the fact that the EPA had not been registered was a failing on the daughters part as it was clear that Kurtz was not able to care for herself or make decisions including financial matters herself. Criticism arose and the Court of Appeal reviewed the decision of prosecution under S.44 of the act as it could not be determined without a recent capacity assessment to determine whether Kurtz was able to manage her affairs efficiently. Despite identifying flaws in current legislation at the time, the Mental capacity Act was criticised by many including Baroness Hale (as cited by Taggart) as being ‘impenetrable’, and limited in its application, meaning the most vulnerable of individuals were still exposed to abuse and misappropriation by those with authority over their affairs. The question of capacity should be determined on both time specific and decision specific and cannot be uniformly applied in every case of capacity. The case of R v Kurtz highlighted the need to determine the difference between S.44(1)(a)as wilfully neglecting someone who they believe lacks capacity and S.44(1)(b) taking into account S.44(1)(a) as well as specifically applying if they are appointed under an LPA. In the Case of R v Kurtz, the EPA was prosecuted and imprisoned for failing in her duty of adequately protecting someone for whom they care for, and for someone they legally represent. The case set a precedent to highlight reform carried out to ensure vulnerable individuals who have POA’s are still entitled to normal rights under criminal law as a person without a legal representative. 
Taggart (2020) concluded the Mental Capacity Act requires further reform to ensure wider provision and protection is provided to those classified as elderly and vulnerable. The need to carefully consider prosecutions under S.44 of the act should do so as a means of reflecting the vulnerabilities of individuals, although further clarification of S.44 is always necessary as the ‘elaborate definitions’ within the act make it difficult to prosecute all cases of abuse in the same way. It was also argued that the Mental Capacity Act should incorporate and protect allegations of abuse carried out under an EPA as there is little in the means of protection for those who have been subjected to abuse, with an EPA. 
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The threat of elder abuse is only expected to grow and as the population ages, it is vital that there are preventative means to ensure those classified as ‘elderly’ and ‘vulnerable’ are adequately protected in the criminal justice system, against abuse with those with authority over their affairs. There is a greater need now to ensure collaborative working amongst the judicial system and public and third sector organisations to ensure safeguarding concerns are highlighted and elderly people are adequately protected. 
Baker et al (2016) stresses a variety of important points to be considered in terms of tackling and minimising the risk of elder abuse before it occurs. They begin by discussing the direct impacts on the individual themselves, being diminished quality of life, heavy reliance on social, health and public services and many being emotionally distressed and disturbed as a result of abuse. Along with direct implications of abuse, comes the wider impacts such as adding to poverty levels, impacts to the economy through loss of revenue and potential higher reported crime rates if the abuse is followed up through the relevant channels.
The importance of protection for the elderly was highlighted in Baker et al (2016) publication ‘Interventions for Preventing Abuse in the Elderly’ where it was stressed to report any concerns of abuse that is witnessed. Awareness campaigns targeting the younger population to be more vigilant was encouraged and ‘elderly friendly’ policies introduced with the aim of promoting positive relationships with elderly and younger people with the hope of building confidence. It is thought that if relationships are formed between the elderly and the younger generation, elderly people themselves are more likely to have the confidence to report or communicate any concerns they may have if they think their POA is not acting in their best interests, in turn could make them less reliant on others and gain independence to manage their own affairs, while they are still able to. Also, as outlined previously by Payne (2008), the fact that elder abuse has only recently been criminalised, may mean that those suffering from abuse are not fully aware of the protection now available to them if there is suspicion by themselves that their POA is acting unlawfully in regards to their finances. 
Payne (2008) goes on to discuss the implementation of mandatory reporting of suspected cases of abuse when witnessed by professionals is also encouraging to further protect elderly people, with failing to report cases carrying criminal or civil penalties. Professionals such as social care workers and doctors are amongst those required to report allegations of abuse to allow the criminal justice system to investigate thoroughly. However, one difficulty to be considered is with differences in opinion and whether one person would consider abuse as intending to cause harm to the elderly person, against someone else’s opinion of all violations against elderly people.  With doctors specifically, there is the aspect of patient-doctor confidentiality to be overseen if there is genuine concern that the elderly individual is being emotionally, physically or financially abused. 
Targeting potential abuse and holding individuals accountable will always be a matter for the criminal justice system to review. Wuth (2013) highlights the police specifically appear ‘reluctant to investigate’ abuse claims carried out by a POA as they are generally family matters (Davies et al 2014), meaning those cases that are reported are often unlikely to materialise if the police do not investigate. It is also believed to be more difficult for the elderly person themselves to report the abuse as they often are fearful of the expense of legal representation and also knowing who to ask for help, without people assuming their capacity is questionable (Stewart 2012, Cockburn 2018). In a publication by HMCPSI and HMICFRS (2019), failings by Police forces in the UK were identified in respect of elder abuse as a whole, and further reform has been identified as needing to protect societies most vulnerable. The issue of safeguarding was key to identifying the extent of elder abuse and what the police have failed to do to date. Firstly, they do not categorise elder abuse differently to any other form of abuse and the report identified that there is little evidence to suggest they treat the needs of elderly people any differently to other vulnerable people. Due to age and often medical vulnerabilities, it was found that the Police particularly reacted ‘poorly’ to the complex needs of elderly people, which could suggest why elderly abuse is one of the most underreported crimes due to the Police’s handling with previous allegations of abuse. 
It was highlighted that there is a greater need for partnership working, particularly between the Police and CPS to hold those responsible held to account. With particular focus on financial abuse, the report identified the need for clear evidence to be brought against someone accused to abuse, to ensure the welfare of the elderly individual is adequately protected by the criminal justice system. While the report acknowledges that not all police forces have good rapport and safeguarding arrangements with local authorities, it does highlight the need to ensure every effort is made to make the process of reporting and acting on allegations of abuse easier. If the correct avenues are followed out by the police and local authorities, and adequate evidence produced to the Office of the Public Guardian, it ensures that those suspected of abuse are suspended from duties to ensure that elderly people are adequately represented by the criminal justice system. 
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Laakkonen et al (2008) suggests that society as a whole, bears the responsibility of protecting elderly people from abuse, whether that is abuse carried out by any individual or by a power of attorney. The element of capacity will always be a contentious aspect in respect of power of attorneys, and Johnston (2005) suggests that the individual granting the POA ‘must have anticipated the circumstances’ which were likely to occur if someone else were to manage their affairs, although it could be argued that they do not always anticipate the level of abuse against them if they trust the person appointed.
Often referred to as a living will, Power of Attorneys and their application make it difficult for individuals to remain in control of their affairs while they have the capacity, often leading to the greater exposure of abuse. It is crucial that while a person has the capacity, they should also be informed of any changes in financial matters in regards to their affairs, and there should be the opportunity for them to appeal any decisions that they believe contradict their legal arrangement with their POA.  With the collaboration and mutli-agency work force within the criminal justice system, there is the hope that allegations of financial abuse particularly carried out by POA’s will be managed efficiently to ensure there is protection for the elderly regardless of whether they have capacity or not. 
Academics have discussed the aspects associated with power of attorneys and it still remains unanswered as to whether a power of attorney exposes the risk of financial abuse or whether it is an issue to be assumed likely to occur if someone is appointed. Careful consideration should always be taken before appointing a representative, and capacity should be approached with care and attention to ensure the legal arrangement is entered into willingly and that the elderly person understands the relationship they are entering into. Past research has identified several flaws in appointing a Power of Attorney and further research will be carried out to gather opinion on whether appointing someone to manage your affairs is still appropriate in the modern day due to the ever-growing risk of financial abuse. It is still to be determined if any sole agency can be held accountable to the rates of financial abuse by a POA or whether a person should only be appointed to look after another person’s affairs when they have lost capacity completely.
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