[bookmark: _GoBack]The English legal system is based upon common law principles. Explain what this means. 

Common Law systems are systems that rely on the idea of judicial precedent and the doctrine of stare decisis which roughly translates ‘to stand by things said’, they are essentially a system of law that has been built up overtime by judge made decisions when presented with a case.
“The judges, by deciding particular cases presented to them in litigation … have provided the raw materials from which has been built up a system of law” (Simpson, 1996, pg .1) 
This rule of law on which a judicial judgement is made is also known as the ‘ratio decidendi’ or the ‘rationale for the decision made’ and according to our system of common law it's true that future cases of any similar circumstances or result must follow the ratio decidendi of the significant case of precedent, this is known as a doctrine of stare decisis meaning to ‘stand by things decided’ in previous cases.
One of the most famous examples of a case of judge made law is R v R (1973) in which a judge overturned the decision regarding the previous marital exception to the crime of rape and led to the decision to charge the defendant with raping his wife to be upheld. 
The final element of common law is what's known as ‘obiter dicta’, this is also called persuasive precedent as it is any expression of opinion uttered in court or written in judgement that is not legally binding to other similar cases but as it be looked at and potentially considered as an incidental remark instead.

However, a civil law system is a system of law based on legislation as a form of primary law. Statutes of law are written by a government to codify core principles and codes into a formally written act such as the Theft act (1968). Civil law systems are among the most used across the world, including many European countries and countries in Asia also. According to Reed (2016), Civil law is “a comprehensive system of rules and principles usually arranged in codes and easily accessible to citizens and Jurists”

[bookmark: _Int_s4kUwpBI]Although both systems of law share similar points, they are both very different in how they are applied in the country where they are used. One such difference is that due to the nature of the common law system relying on judicial precedent, common law systems rely on an adversarial judicial system where two advocates being the defense and the prosecution present a case before an impartial judge or jury. The burden of proof in such cases lies on the prosecution to prove the defendant is guilty of the alleged crimes by presenting cases on behalf of their party. On the other hand, we have civil law systems that instead use inquisitorial judicial systems in which the judge of the court to which a case is presented is actively involved in determining the case facts depending on the seriousness of the offence alleged to be committed by asking questions to witness and gathering evidence.

[bookmark: _Int_a3flqbhE]The next and most obvious difference between the two is the sources of law from which both of these systems are based off, in the Uk common law is built up by a history of previous judicial decisions which form the basis of evaluation any cases to happen after of similar circumstances and follows the idea that higher court decisions become legally binding to all courts below it. Judges can use what are known as the 4 rules of statutory interpretation, firstly the literal rule encourages judges to take every word in their literal meaning, the golden rule that’s used when the literal rule may lead to an absurd result in practice and would look at Parliments intention with the act and not the literally wording, the mischief rule is used to interpret law to fit the gaps in our law that parliament intended to fill with the act, and finally the purposive rule is used to the law parliament makes is as effective as parliament intended. 
However, in civil law systems judges have no role in interpreting statutes in criminal cases nor do they have any power given to change law or set any precedent as they most often rely on legislation as primary law instead are only used to hear cases alone and follows the previously mentioned inquisitorial system rather than an adversarial one as they gather evidence and decide themselves based on the facts if a defendant is guilty. 
The next identifiable difference between the two systems is the role of the jury being different in common law vs civil law systems. So, due to the nature of the civil law system juries are only ever often used to hear criminal cases where their decisions don’t necessarily need be unanimous. However, in England and Wales where we use the common law system primarily, juries do hear in criminal cases most often where sentences are due to be 6 months or longer and sit in the crown court, but are also sometimes used in certain civil law disputes such as slander and libel cases being most common examples and in jurisdictions like the US are used in both a lot more often the in England and Wales according to Carlsons Solicitors (2021)

In the Uk, our legal system is largely made up of common law, crimes like murder, assault and battery are largely made up of common law principles however formally written statutes are also abundant and used within the Uk such as the Homicide act 1957 that document certain parts of the crime of murder and manslaughter. The English common law originated “in the early Middle Ages in the Kings court … it did not originally consist of substantive rights but rather of procedural remedies” according to Glendon and others (1998) and judges continued to develop the English common law over legislators until the late 19th Century. 
[bookmark: _Int_LyJZBC7M]Common law was largely born under King Henry II in the 12th century. His “substantiative and procedural reforms adroitly maintained the best of Anglo-Saxon custom” Fowler (2017). Common law therefore stated that the legal process is to be as important as the outcome of any given case. King Henry believed that justice was a result of fair resolutions of disputes and the punishment of wrongdoers as well as the equality of access to such justice to all the Uk public, one reason it is called common law is due to the fact that it is supposed to be applied equally across the whole of the country.

[bookmark: _Int_7DIcUsAM]According to the doctrine of precedent today however, judicial precedent is set by judges when the court makes a decision on a case presented to them during litigation, all courts below them including their own court must follow that decision in cases of similar likeness in the future. One case example of where a lower court had to follow the decision of a previous case of precedent is the case of Grant v Australian Knitting Mills (1936) in which case they had to follow the previous precedent that was set in the case of Donoghue v Stevenson (1932) which was a massive legal case that began to shape the form of the doctrine of negligence. 
However, there are very limited circumstances in which a court can avoid the use of precedent, first any court can avoid past precedent if it can prove the facts of the current case can be distinguished as sufficiently different from the one to which precedent is potentially attached to, higher courts can avoid or overrule past precedent if that precedent was set in a court below it seen when the decision Pepper v Heart (1993) overruled the decision made in Davies and Johnson (1978).
[bookmark: _Int_DFF17ZAq]Another way courts can avoid precedent is known as reversing when a court higher up departs from the decision made by a lower court in the same case as this is how case appeals in the Uk work, finally however the supreme court has the ability to overrule its own previous decisions using the Practice statement written by Lord Gardiner LC (1966) and states that due to the laws need for flexibility the supreme court can depart from their own previous decisions when it is seen as ‘right to do so’. 

[bookmark: _Int_E0ny8AI4]To conclude, for most of the history of the Uk we have been governed by the use of the common law legal system due to the efforts of Henry II and his reforms in the 12th century until the last 18th century, however today's system although mostly common law, certain common law rules such as the penalties originally given for the crime of murder have been replaced by the Homicide Act 1957, this shows us that our main source of law is largely made up of common law however the idea of statutes and legislation given to us by the Uk parliament are also abundant and used alongside the adopted principles of the common law system on which judges still have power to set precedent in certain situations.
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