Criminal Law module
Assignment 1
Task description –

The law in relation to non-fatal offences against the person is no longer fit for purpose and is in need of reform.
In 2015, the Lord Chief Justice of England and Wales, the Rt Hon the Lord Thomas of Cwmgiedd stated:
“The legislation is out of date and in some areas obsolete; new ways of offending are not adequately captured.”
Evaluate the legislation in this area and determine whether reform is necessary.

[bookmark: _GoBack]For a number of years now there have been many suggestions that the OAPA is outdated and needs to be reformed. The Non-Fatal offences against the person are still under the Act of 1861: Offences against the Person (OAPA 1861). An illustration of how high of a demand there is for the law to be looked at/reformed is the amount of statements, comments, opinions and discussions there currently are regarding this topic. For example, Judge Andrew Goymer for the Council of HM Circuit judges (2015) cited by The Law Commission (2015) stated “Judges and juries have frequently got to grapple with the problems of the current law contained in a statute that is now 154 years old”. His opinion is commonly agreed with as many agree that it is time to update the law and have in place a modern OAPA. However, others do argue that the law works in practice and has been efficient since being put in place, so in their opinions no reform is needed. It is important to mention that a bill to reform the OAPA (1861) was put forward in the 1980’s, along with other drafts such as the Home Office’s 1998 draft bill but despite these attempts and intentions to modernise the act, no government as of yet has passed them. 

One of the big problems with the act is that the language is seen as very outdated, which can cause confusion to people following the laws. For example, the meaning of the word ‘grievous’ has been modernised through case law. Smith (1961 case) stated that the meaning of ‘grievous’ is defined as ‘really serious harm’. This is a problem that has arisen due to the English language changing over time, which has resulted in words used in the act acquiring new meanings or some words may no longer be used in everyday modern language. Also, in some cases words such as ‘Assault’ and ‘Battery’ were never given a lawful definition, this has then lead to them gaining definitions through case law. Additionally, case law can be misleading with the word ‘immediate’ being a good example of this. In the case Smith v Chief Constable of Woking Police (1983), it is defined that the assault was sufficiently immediate enough for the offence that was in question by Lord Justice Kerr. In addition, this was then later extended in the Burrow v Ireland and R v Constanza cases (1997) to include acts such as silent phone calls, the writing and sending of letters, so this then means the word ‘immediate’ or ‘immediacy’ now has a very broad definition that can be very confusing. A solution for this, which has been suggested by some, would be bringing this case law and combining it under a new act, which would then give a clear and more modern lawful definition to these words, as explained by Tabbush (2014). 
Another related discussion to this, is whether the OAPA (1861) should cover stalking. Cases such as R v Constanza (1997) crosses over with the Harassment Act (1997) which can then also result in confusion. This was actually something that was added into the draft bill in 1998 for a modern OAPA so it could set clear differences of what is a non-fatal offence and what is seen as harassment. 
The other problem in the OAPA (1861) that has been highlighted by people supporting the view of putting a new and more modern act in place, is that the OAPA (1861) actually includes the action of an individual stopping someone who is trying to save themselves from a shipwreck, as defined by the OAPA (1861). Many people including Professor David Ormerod who is the commissioner for the OAPA law reform put forward to the government in November 2015, have stated that this is one of the many reasons why there needs to be a reformed and modernised Act compared to the OAPA of 1861. Laws like this one regarding shipwreck, are seen as proof of just how vast and apart the environments are of today compared to the time of when the act was first put in place. 
The Offences Against the Person Act 1861 has also been given negatives views by some in regards to its unsatisfactory structure as defined by the Law Commission. It is stated by the Law commission that there is not a clear structure to offences and the differences between each. In particular Section 20 which is the maliciously wounding or infliction of grievous bodily harm to a person and Section 47 (assault resulting in actual bodily harm). In the OAPA (1861) even though Section 20 is regarded as a more serious offence than that of Section 47, the both offences carry the same maximum penalty of which is five years even though the harm obtained by the victim can be a bruise (Section 47) or a more serious offence of a broken bone (Section 20). This is an area that was covered in the 2015 report in which the Law Commission recommend to the government a restructure and amendment to the flaws so that the sections would hold clear and different outlines such as their maximum penalties, helping to put in place a more efficient and structured act. In addition, the confusing structure also continues up to the most serious of offences, for example Section 20 offences carry a max sentencing of 5 years, however if there was intention the defendant could be given a sentence to life imprisonment under Section 18. However, in contrast to this others have argued that this problem of no intent is maximum of 5 years imprisonment and life imprisonment if there was intent is justified because, if the Defendant attacked the Victim with intent then the only difference between Section 18 and murder is whether the victim survives. 

In regards to the current law, the OAPA 1861 under Section 20 states that biological harm (as defined in the R V Dica case 2004) can result to grievous bodily harm. Contrastingly, it is not included in the OAP bill, which could suggest that the Law Commission may be looking to separate this and class it as its own offence. Many have spoken out in saying it is of the British public’s interest to have the spreading of diseases such as AIDS classed as a criminal offence. However, members of health professions have argued that this would discriminate the ill and put the people with diseases like AIDS at risk of being looked down upon and it could put people off having health checks in fear of getting charged with the offence of spreading diseases. There is also evidence that backs this up, as following the Bird V Brown Case (2001), it was recorded that there was a 25% drop in the testing for HIV. Another question regarding making the spreading of diseases a separate offence, is what diseases would be included and how would it be decided which are included and which they leave out. 
The proposed reforms that were laid out in the draft bill by the government that was modelled on the report Criminal law legislating the criminal code offences against the person and general principles published in 1993. As stated in the report, the reforms included the updating of language with the term ‘serious injury’ replacing the terms ‘grievous’ and ‘wound’. Another big issue the draft bill addressed, is the problems regarding the structure of the (OAPA 1861), the bill has put all the offences together with a consistent hierarchy of clauses from one to four for the offences, as defined in the report. The report also states that the clauses are the definitions of offences including assault and battery this then provides a clear and lawful definition for the offences while it also includes the case laws that are used today. Another flaw of the OAPA (1861) that the draft bill addresses is the sentencing of the offences. The report showcases that the draft bill has given Section 47 and Section 20 two separate maximum sentences, with Section 47 keeping its maximum sentence of 5 years but Section 20’s maximum sentence rising to 7 years. Many people agree that the bill has covered the majority of flaws with the OAPA (1861) and many have agreed that if put in place it would give a better structure and clear boundaries that have been highlighted to be lacking within the current law. If the parliament was to not pass the bill that has been put forward it could cause many people to be upset as the majority believe the bill proposed covers the problems regarding no clear boundaries and a confusing structure within the OAPA (1861). 
Some have expressed their feelings, in arguing the current law is working well and has done for many years and that the judges that have added and made adjustments to the law have done a good job and also improved the Act. The OAPA 1861 has managed to still work effectively to a certain extent in modern times and is still being used daily in England and Wales for prosecutions. However, this has only been capable through the help and guidance of certain systems such as the Jury system and the Criminal Prosecution Service (CPS) Guidelines.  
 The Jury System and the Criminal Prosecution Service both aid the OAPA (1861) in their own ways. The Jury system as defined by Keenan & Smith (2007) helps to make sure current public definitions and opinions regarding the certain offence have an influence on the prosecution. Although, the final and key factors of a case will be decided by the judge or the laws, the influences and directions that the public (Jury system) have on a case can be very important. Furthermore, the OAPA (1861) has also had aid from the Criminal Prosecution Service. As explained by The Crown Prosecution Service (No date) it is the primary prosecuting authorisation for England and Wales, acting alone in criminal cases. Even though the guidelines are not legally binding, they offer a good filtering system to help determine the correct charges for the related crimes and help to decide the correct charges in more complexed cases, these actions of the CPS then help to decrease the pressure put on the court’s system, additionally stated by Crown Prosecution Service (No date). 
The topic of whether or not the Offences Against the Person Act (1861) is still fit for purpose is highly debated. However, it is clear that a reform is needed and would help to create a modernised Act which also amends any issues the OAPA (1861) has. The issues with the OAPA (1861) range from the unsatisfactory structure that has been labelled by many including the Law commission, to the problem regarding the vast difference in environments of 1861 and the modern day and just how far apart they are. This problem is highlighted by the fact the OAPA (1861) actually includes the action of an individual stopping someone who is trying to save themselves from a shipwreck. Even though the OAPA (1861) has been used efficiently for over 150 years, it is clear that a reform is needed and would be the outcome wanted by the majority regarding this topic, to have in place a clear and modern Offences Against the Person Act. 
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