2





THE COMMON LAW
STUDENT NAME:
Eugen Florea
 STUDENT ID:
2225235
Date of submission:
10.03.2023




Introduction
The 1990 Paris conference propelled comparative lawyers to classify the world's legal systems into law families. The most popular law families in western society are the common and civil laws (Llewellyn and Karl, 2016). The common law originated in England and Wales before spreading into the rest of the world. On the other hand, Civil law's origin can be traced to the rest of the European nations and their former colonial territories (Merryman, John, and Rogelio, 2018). The common law was traditionally perceived to spread selectively in European countries, particularly in England. This essay will discuss the English common law, its origin and the examples of common law in practice today. It will also contrast the common law and the civil law.
Common law is the law declared by judges derived from precedent and custom. King Henry's legal reforms in the 12th century were the roots of the common law. It was referred to as common because it equally applied to every part of the country (Pound and Roscoe, 2018). The binding precedent doctrine entails courts making judgments based on the principles declared by more senior courts in previous cases. The common law is inclusive of both procedural rules and substantive rules, such as murder offences. Procedural rules include the procedure rules drawn from the court's inherent jurisdiction (Kovacs and Kathryn, 2015, p.207). Common law may be replaced or superseded by legislation that preferred precedence over the common law. For example, theft offences under the crime of larceny in the old common law are now under the 1967/1968 Theft Acts. The statutes, such as the 1957 Homicide Act, replaced the original murder penalties in the common law (Pfander, James and Jacob, 2019). The common law has a limit beyond which it can’t offer judgment. However, activists are still in a position to reform an outdated common law, especially if it is derivative of a statute. In such cases, only the parliament can change the law after consultation and research by the law commission, which is mandated to review and propose reforms to inadequate or old laws.
Civil Law
Civil law can be defined in different ways based on the context. Often it is defined as the laws which affect private rights, for instance, the law of torte, family law and the law of contract. Generally, civil law refers to the modern legal system that originated in Rome (Merryman, John and Rogelio, 2018). Civil law defines the type of cases that can be reported to the court of law, how to handle the claims and how to punish the offences if established. Civil law can be traced back several years B.C. During those days, the law was curved into marble and bronze tablets. These laws later formed the basis of numerous law books containing penalties and rules created by the era of empires. The Roman law was rewritten by 529 A.D. in a ceremony presided over by Emperor Justinian (MacCormick, Neil, and Robert, 2016). The code arranged the legal rules in logical systems that could be taught, understood and practically applied. The Justinian code disappeared after the German hordes invaded Rome. However, copies of the Justinian code were found around 1100AD, and scholars got interested due to its systematic organization and comprehensiveness (Wagner and William, 2017, p.30). It was then taught in Italian universities for a long time.
The History of Common Law
The systems of common law have their origin in France's Normandy region. The English legal system was on the verge of having its legal track and therefore was not influenced by Roman law (Baldacci and Christopher, 2022, p.1243). From the fall of the Roman Empire to the 1066 A.D. Norman Conquest, the British were ruled by Anglo-Saxon Law. In this same year, the last king of Saxon was killed. There was a paradigm shift in English law after his death. There was an introduction of feudalism by William, the conqueror. Feudalism was an economic and political system where William gave land to his followers and allies, who further subdivided it into subtenants (Pound and Roscoe, 2018). There were certain rights under which land possession was done and specified duties assigned to the tenants. European feudalism ended, but the legal systems that William and other kings developed significantly influenced the British legal system. The Anglo-Saxon courts were abandoned after the development of the trial by jury (Burset and Christian, 2019, p.522). The court judges now started to document their decisions on several cases and share them with other judges so that a judge could now justify their ruling by referring to a previous decision on a similar matter. It is what gave birth to the common law system, which is primarily governed by the stare decisis doctrine, which states except when a higher authority overrules a decision, a court should let its decision stand (Baker and John, 2019). The common law has spread from British Empire to other territories. It is now being practised in Canada, Australia, the United States, Great Britain, and Ghana, among other nations (Milsom and Stroud, 2014). Even most civil law nations are now incorporating the common law system into their legal systems.
Comparison
Civil law and common law legal systems have highly differentiated and diverse legal concepts. However, there are so many differences between civil law and a common legal system. Common law has different procedures as compared to civil law. In common law, the procedures commonly known as adversarial involve the judge as the neutral arbitrator between the two conflicting parties (Chouaibi et al., 22, p.52). The judge follows the proceedings passively undertaking independent examination as the conflicting parties lead the court proceedings. The judge follows the proceedings, investigates the truth, and then makes the judgment based on the most competing and convincing argument (Smith and Lionel, 2020, p.167). In civil law, the procedure is commonly known as inquisitorial because the judge only examines witnesses and not the conflicting parties. Unlike common law, the judge has an active role in ensuring that there's clarity of matters and also parties are guided and helped in their presentations (Llewellyn and Karl, 2016). The judge then makes a definite truth based on the established truth.
According to civil law, a contract can only exist with a legal cause, unlike common law, where a contract lacks the binding effect except when supported by consideration. Civil law justifies a contract if the party is responsible for fulfilling the contracted obligations, while in common law, a contract is justified by something of a measurable value (Pargendler and  Mariana, 2018, p.143). Civil law legal system allows transferring contract rights to a third party, unlike common law, which upholds the privity of contract doctrine, which does not allow the contracting party to impose rights or responsibilities on another party. In both civil and common legal systems, the general principles governing the liabilities of breaching a contract are based on a common basis (Solove, Daniel and Woodrow, 2014, p.583). The difference is in the recovery of damages where fault requirement is necessary for civil law, unlike common law, where it is not required. In common law, strict performance liability has been adjusted to cater for changes in circumstances and events of impossibilities. Civil law is subject to scientific formulations and study. It is systematically and comprehensively codified (Epstein, and Richard, 2014, p.60). The common law provides room for the existence of loose ends, which may not appear as alarming to an ordinary lawyer. Civil law may also have a few loose ends, but civilians will always attempt to rectify the defect.
Examples of the common law working in practice
The common law system has been instrumental in furnishing new legislation being written. For instance, the U.K. has long had a common law offence of outraging the decency of the public. The legal authorities in the last decade used this common law to make a new law against upskirting (sticking a camera between someone's legs to take a video or a photo of their private parts for humiliation or sexual gratification without their knowledge or consent). The U.K. parliament also passed the Voyeurism Act in February 2019 (Yar, Majid and Jacqueline, 2019). This act makes up skirting a legal crime that is punished by two years of imprisonment and risk of being placed in the register of sex offenders. Another example of common law practised today is the concept of common law marriage (Barker and Chris, 2019, p.110). This law acknowledges that having some conditions met, unofficially married couples will have similar rights as those with a marriage license.
Conclusion
The common law originates from the Middle Ages in King's court near London at Westminster. It came as uncodified law even though its judicial precedent is currently binding and codified. Common law refers to unwritten laws that are based on established legal precedents. Common law can influence a court's ruling in rare cases where the written rules and existing statutes cannot determine an outcome. On the other hand, civil laws are created by legislators and consist of a codified and comprehensive set of legal statutes. Civil law defines the type of cases that can be reported to the court of law, how to handle the claims and how to punish the offences if established. Common law is derived from interpretations by public juries and judicial authorities and institutionalized opinions. Like the common law, civil law aims to develop consistent judgments by applying similar standards. Elements of civil law differ from common law since, at times, the precedents are set based on the case-by-case interpretations of individual jurisdictions. 
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