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A contract is a legally binding agreement between two or more parties. There are two types of contracts, simple contracts that can be made orally, in writing or implied by conduct. An example of a simple contract would be a delivery driver. The other type of contract is a speciality contract which is required in writing. This type is used in the sale of land or credit transactions. The element of a contract consists of agreement, capacity, consideration, intention to create legal relations, consent, form, and legality. For a contract to exist and to be enforceable it must first meet certain legal requirements. One of those legal requirements is the intention to create legal relations. The importance of intention to create legal relations is vital when forming a contract. It helps ensures that the court can determine whether the parties involved in the agreement are intending on creating a legally binding relationship which is fundamental to creating a legal contract. Although there are many factors the court will need to consider based on the contexts where the agreement was made such as social or domestic environment, commercial or business environment or with public bodies. 
In this essay, I will critically analyse and discuss different approaches the court will take when trying to find an intention to create legal relations when affected by different contexts and use relevant case law to evaluate how the court handles legal cases in different contexts and how it affects how a contract can be considered valid. I will also consider the fairness of previous outcomes of case law regarding these contract rules and explore the criticism of how the court has handled these cases in different contexts.

For there to be a legally binding contract then fundamentally there must be an agreement and consideration and an intention to create legal relations involved. The intention to create legal relations is a requirement for a valid contract. The purpose of the intention to create legal relations is that it aims to prevent agreements that never intended to have legal liability from taking up the courts’ time. This is element is important for the court to find because not all agreements are legally binding. For example, agreements formed within a social or domestic context between friends or family are generally presumed that a legally binding contract is not intended to be created. Therefore, if the court can find no evidence of intention to create legal relations between the parties involved then the parties cannot enforce the terms of the agreement in court. This ensures that only legally binding agreements are enforceable when there is an intention to create legal relations and helps distinguish between social or domestic agreements, commercial or business agreements, and agreements made with public bodies.
The courts have developed two rebuttable presumptions governing family and social agreements, and business agreements. A rebuttable presumption is an initial assumption by the court that is considered true unless it is overturned and proven otherwise by evidence to the contrary. In social and domestic agreements, it is assumed that the parties involved are not intending to establish legal relations. As a result, the court will assume that the parties did not intend to be legally bound to the terms of their agreement. However, this presumption by the court can be rebutted if there is evidence to the contrary for example if one party puts himself at a disadvantage because of an agreement, then this is strong evidence that they consider the agreement to be legally binding, and the other party will find it hard to deny the existence of a contract. Another example is once the parties have broken down (divorced), then any agreement between them is likely to be treated as legally binding. To ensure that the court’s base ruling is fair Taylor (2017) states that they have adopted an objective approach which focuses on the external appearances instead of what might have been subjectively or internally intended by either party. This helps to avoid any confusion and sets a base rule to follow to apply to these types of cases.
In the leading case of Balfour v Balfour [1919] the court found that there was no sufficient evidence to suggest that there was an intention to create legal relations between the husband and wife who made the agreement while they were still married. This was because the agreement was made under a social or domestic context and so the agreement would not be legally binding and therefore unenforceable by the court. Chloros (1960) suggests that from this case that the court would never accept that friendship would be accepted as an obstacle to the conclusion of a binding contract. However, the courts have recognised that under certain circumstances some agreements made in social or domestic contexts can have legal consequences. This is shown in the case Jones v Padavatton [1969] where the mother’s appeal was successful, and she was awarded the possession of the house. This was the court’s outcome because even though the daughter claimed that there had been an intention to create legal relations and that she had provided consideration for her mother’s maintenance by studying for the bar, however the lack of formality regarding the agreement between the mother and daughter and that the agreement being too vague and not a written contract would have made it difficult for the court to hold the mother accountable and enforce the agreement between them. However, in the case of Merritt v Merritt [1970] where a husband and wife who had separated and agreed that the wife would pay off the mortgage on their jointly owned home and the husband had promised to transfer the ownership of the property to her once the mortgage was paid off. The wife sued the husband after paying off the mortgage and the husband refused to transfer the property. The court found that even in a domestic context, parties can enter into a legally binding agreement provided that the agreement is detailed enough and clear and intended to be legally binding. The court held that there was an intention to create legal relations despite being in a domestic context and therefore the husband was bound by the terms of the agreement to transfer ownership of the property. This case shows it is possible for the court to find an intention to create legal relations in social and domestic cases by considering all the circumstances of the case before determining whether there is an intention to create legal relations. Also, in the case Simpkins v Pays [1955] where the lodger claimed to be entitled to a share of the prize money when the grandmother and granddaughter won a competition, the approach of the court found that there was an intention to create legal relations between the lodger and the granddaughter and grandmother. The court’s reasoning was that all parties had entered into a clear and binding agreement to share the prize money if they won and that the lodger had performed his part of the agreement by posting the entry form. Therefore, in this circumstance the agreement was enforceable, and the lodger received his share of the prize money. The court’s approach, in this case, shows that they will look at the objective intention of the parties as expressed in their words and actions to help determine whether there was an intention to create legal relations.

In commercial or business agreements, it is assumed by the court that the parties intend to create legal relations. This is because of a need for certainty and clarity in this type of transaction and the importance of a trader being able to rely on a promise that has been made during business contexts. However, there are certain situations where this presumption will not be followed if for example the extravagant claims are not intended to be binding or some business agreements may contain a clause to the effect that the agreement is not intended to be legally binding. In the case of Esso v Commissioners of Customs and Excise [1975] the court found that Esso’s promotional offer did not intend to create legal relations as there was no clear evidence to suggest the contrary in the absence of any clear wording and that the offer stated was just a marketing tactic and not a legally binding contract. The approach of the court for this case could be argued that it was too restrictive and failed to consider the commercial realities of the transaction and that the court should have considered the context in which the offer was made and whether it was reasonable for customers to assume that it was a binding contract. Although you could argue that the court’s decision was correct and fair as it was based on the principle that parties are free to decide whether they want to enter a legally binding agreement. As for in this case where there was no evidence to suggest that Esso intended to create legal relations with its customers as the promotional offer was not clear enough to be considered an offer capable of acceptance and so therefore could not be enforceable. Another case considered in a commercial and business context is the Edwards v Skyways [1964] case where the court approach was that the agreement had been made in a business context and so therefore the presumption that there was an intention to create legal relations between company and pilots was strong and enforceable. Hepple (1970) states that in such cases as this, expressions can be ambiguous as purposefully choosing to use the words “ex gratia” which implied that the agreement was intended to be legally binding. In another case which involved Rose & Frank v Crompton Bros [1925] over a contract for the sale of goods, the court approach found that the agreement was not legally binding as it lacked enough clear and detailed evidence to support a valid contract. Instead, the court stated that the agreement was a ‘gentleman’s agreement’ that was based on mutual trust between the parties. Gulati (2011) stated that the rule, in this case, is that to create a contract there must be a common intention from all the parties involved and that it must be mutually communicated expressly or impliedly. Therefore, the intention would need to be obvious for the court to use as evidence to the contrary of the presumption.

In the case of agreements with public bodies, the courts presume that parties intend to create legal relations. This assumes that public bodies, such as local authorities or governments have legal obligations to fulfil. However even if a court may find that a contract does appear to be enforceable, a contractual relationship cannot be found. This can happen if the agreement will incur unwarranted public costs, frustrate the will of parliament, or harm the functioning of public services. Merkin (2019) states that in the case Storer v Manchester City Council [1974] to find out whether there is a contract you must look at what the party said and did, and not investigate the actual intent in their mind. It also states that you cannot get out of a contract just by saying ‘I did not intend to create a contract’ if by his words he has done so already.

While these presumptions act as a starting point, they can be rebutted by evidence that suggests otherwise. As all parties involved in a contract must have a clear understanding of whether they intend to create legal relations or not. This is because with a clear and expressed intention to create legal relations then the court will be unable to enforce the contract. Tests such as the objective test help the court in order to find and figure out if an intention to create legal relations is strong enough to be enforced. This approach reflects the importance of contract law in social or domestic cases, commercial or business cases, and public bodies or cases that affect the public interest by ensuring that the principles of fairness and justice are upheld. 
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