Draft- David Jones

Explain what forms a valid trust

Question A

Trusts purely for private purposes are generally void. - not subject to the control of the courts. (Watt, 2021). 

In Re Hopper [1932] 1 Ch 38 held the upkeep of memorials were valid as charitable. Erection of monuments is valid subject to the tests of certainty and perpetuity as seen in Musset v Bingle [1876]

Uncertainty-Perpetuity-Capriciousness
Re Endacot [1960] Ch 232 refused to recognize the trust. Testator stated ‘some useful memorial to myself’. Similar imprecise wording in Simons final will. - ‘unspecified and unidentified memorial’. 
Musset v Bingle [1876] WN 170, sum to erect monument upheld as gift, however the sum to upkeep it failed as it offended rule against inalienability of capital.

Infringes beneficiary purposes. Morice v Bishop of Durham [1804] the principle in this case was that private trusts need beneficiaries. 
RE DENLEY’S TRUST DEED [1969]- the money used for maintenance could essentially be used for anything. 
Tina and Ursula could technically refuse to fulfill Simons wishes. Since there is no human beneficiary, legal action cannot be taken since Simon has already expressed his wishes. The trustees would not have to worry about a breach of trust as its already been made and no wording in the will suggests that powers have been reserved for trust documentation.



Question B

Discretionary and fixed.
This arises where an obligation is placed upon the donee to distribute property or money to the beneficiaries. Mettoy v Evans [1990] 1 WLR 1587. 
Individual ascertain ability test- definitive list of beneficiaries cannot be drawn up. Simons fails to outline who the beneficiaries are. However, a fixed test may go against the settlor's intentions. 
Lord Wilberforce said a trustee of a discretionary trust must ‘survey the field’ and doesn't need a fixed list. 

Fiduciary power as £30,000 is being held to benefit someone else, not the trustee.

Question C

The trustees here are not clearly identified. The issue here is Vinnie and the distribution. There is no list of beneficiaries, meaning the word ‘friends’ is too broad. We don't know who Simons friends are, or what he considers a friend. The list could be endless, so his collection of paintings will not satisfy everyone they are intended for really. In this case, if suitable people are not found, distributions will fail. 
Re Vandervell’s Trusts (no 2) [1974] Ch 269 two categories of resulting trusts. An automatic resulting trust may arise if the trust has failed. The trustee holds the legal ownership of the paintings. The beneficial ownership is retained by the settlor. 

Further advice that could be given is for a definitive and accurate list of friends to be made. This will allow for a fair distribution of paintings without confusion. 

Question D

The will includes ‘the inhabitants of Swansea’. Test for certainty of objects. 
The wording in this part of the will is clear but the problem is the beneficiaries are not. The scope is too wide. As Lord Upjohn stated, if the beneficiaries are too voluminous, and does not form anything ‘like a class’, the trust is administratively unworkable. The trust is unworkable as it is set to benefit the whole of Swansea area. R v West Yorkshire Metropolitan Council [1986], in the benefit of the inhabitants of the county of West Yorkshire, is a case example of an unworkable trust. 

McPhail v Doulton [1970] held that a trust is valid if a claimant can be determined to be a beneficiary..

Question E

Re Gulbenkian [1970]. the trustees must be able to say with certainty. This falls onto Walter's decision to identify who and who is not a beneficiary. 
A simple moral claim is unlikely to satisfy the conceptual uncertainty test. This refers to unambiguous wording to define a class of objects. The wording in this part of the will could change. Anyone who has a moral claim is subjective, not definitive. And also there is the question as to whether Walter will honestly pick those who have a claim.
Re Tuck settlement [1977] concerned the certainty of trusts.

Rules of intestacy - back to the crown
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