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Law course work 
Contract law is developed through case law known as common law in the UK. Through case law, precedent is determined which defines the rules which are used to form a legally binding contract.  “A contract is an agreement conferring personal rights and imposing personal obligations, which the law will protect and enforce on the parties to the contract.”[footnoteRef:1] There are three main essential parts of a contract that makes it valid; consideration, offer and acceptance.  [1:  Contractual procedures for building studies, Colin Steel MCIOB, 1984, Pg1] 

Case law to determine: consideration
1. Currie V Misa [1875][footnoteRef:2]  [2: Currie V Misa [1875] LR 10 Ex 153 LR 1 App Cas 554] 

· The judgement of Lord Lush provides the definition of consideration in English Law. “Consideration must consist one of the following, interest, profit or benefit accruing to the one party, loss or responsibility, given, suffered or undertaken by the other.”
What determines consideration?
Through English Case law, consideration has developed and general principles are that: 
1. Consideration does not need to be adequate 
2. Consideration must have economic value 
Thomas Vs Thomas [1842][footnoteRef:3] is a case where the court affirmed that the consideration does not need to be adequate and entering into bad negotiations as each party’s choice.  [3:  Thomas Vs Thomas [1842] 2 QB 851] 

The above case confirmed the need for economic value, Thomas V Thomas the rent of £1 was sufficient value. 
Limiting factors to consideration
Common law has developed over time, there has been a number of scenarios that do not have valid consideration. I will explore the limits in some of the leading cases for these factors. 
1. Performance of an existing duty – Collins V Godefroy [1831][footnoteRef:4]   [4:  Collins V Godefroy [1831]  B & AD 950] 

2. Completing a duty already promised – Stilk V Myrick [1809][footnoteRef:5] [5:  Stilk V Myrick [1809] ER 1168] 

a. An exception is that the claimant needs to prove they have gone above and beyond the original duties required to fulfil the contract as per the ruling in Hartley v Ponsonby [1857][footnoteRef:6]  [6:  Hartley v Ponsonby [1857] 7 E B 872] 

3. Promises after the contract has been completed e.g. the consideration has been completed are not legally binding – Re McArdle [1951][footnoteRef:7] although exceptions to this rule were created in the case of Pao On V Lau Yiu Long [1980][footnoteRef:8]  [7:  Re McArdle [1951] Ch 669]  [8:  Pao On V Lau Yiu Long [1980] AC 614] 

4. Part payment of a debt is not consideration as it leaves one party exposed – Foakes V Beer [1883][footnoteRef:9]. Although exceptions were confirmed in the case of Pinnel [1602][footnoteRef:10] where part payment needs to be supported by another form of consideration or whether the part payment was made in a different form.  [9:  Foakes V Beer [1883] LR 9 App Cas 605]  [10:  Pinnel [1602] 5 Co Rep 115] 

What is promissory estoppel
When someone makes a promise, it can still be legally binding although there is no formal consideration given, this is legally seen as an equitable remedy and is supported through case law by the legal defence of promissory estoppel. 
The defence of promissory estoppel requires a set of tests to be applied as determined in the case of Central London Property Trust Ltd v High Trees House Ltd [1947][footnoteRef:11].  [11:  Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130] 

1. Must be an existing legal relationship between parties – Combe v Combe [1951][footnoteRef:12]  [12:  Combe v Combe [1951] 2 KB ] 

2. One party must have relied on the promise 
3. Can only be used as a defence “shield not a sword” – Combe v Combe [1951] 
4. It must be unfair for the promisor to go back on his promise – if there is no change to any party if the promise is revoked, this is deemed fair as per the case The Post Chaser [1982][footnoteRef:13]  [13:  The Post Chaser [1982] 1 All ER 19] 

5. It is generally used to suspend the rights of the parties and not used to revoke rights 
Offer 
· Storer V Machester City Council [1974][footnoteRef:14] outlines the principles of an offer:  [14:  Storer V Machester City Council [1974] 1 WLR 1403] 

1. Willingness to contract on specified terms
2. Intention for the offer to be binding once accepted 
· It must be communicated to the person reviewing the offer – Taylor v Laird [1856][footnoteRef:15]  [15:  Taylor v Laird [1856] 25 LJ Ex 329] 

The law has advised the definition of an offer and it can be clouded often by other circumstances. 
Gibson v Manchester City Council [1979][footnoteRef:16] defined the differences between offer an invitation to treat. For example, selling a house would be an invitation to treat.  [16:  Gibson v Manchester City Council [1979] 1 WLR 294] 

Other cases have advised what constitutes an invitation to treat – Fisher V Bell [961][footnoteRef:17] the display of goods in a shop window is an invitation to treat and this is supported by the judgement in Pharmaceutical Society of Great Britain V Boots cash chemist Ltd [1953][footnoteRef:18]  [17:  Fisher V Bell [961] QB 394]  [18:  Pharmaceutical Society of Great Britain V Boots cash chemist Ltd [1953] EWCA Civ 6] 

In Partridge V Crittenden [1968][footnoteRef:19], it established that advertisements were not an offer but an invitation to treat as multi people could accept.  [19:  Partridge V Crittenden [1968] 2 All ER 421] 

Although an advertisement could form a unilateral contract which is legally binding as advised in the case of Carlill V Carbolic Smoke Ball Co Ltd [1893][footnoteRef:20]. This offer through the advert clearly showed an intent to offer something, that being £100 reward to anyone who got flu after using the product. The deposit of £1000 into an account was the intent to pay the rewards.  [20:  Carlill V Carbolic Smoke Ball Co Ltd [1893] 1 QB 256] 

Another, interesting case regarding offer and acceptance is that of a parking machine in the case of Thorton V Shoe Lane Parking [1971][footnoteRef:21], inserting coins into the machines was acceptance of the offer although a machine cannot negotiate the terms. The case determined, the contract was formed.  [21:  Thorton V Shoe Lane Parking [1971] 2 QB 163,] 

Revocation of an offer, can it happen? 
The law enables offers to be revoked at any point before acceptance as defined by Lord Bingham in Routledge v Grant [1828].[footnoteRef:22] Although, it must be communicated.  [22:  Routledge v Grant [1828] 4 Bing 653] 

Time plays a factor, if the claimant takes too long to accept an offer it could be revoked. The offer has to be accepted in ‘reasonable’ time. This criteria is highlighted in Ramsgate Victoria Hotel V Montefiore [1866][footnoteRef:23]  [23:  Ramsgate Victoria Hotel V Montefiore [1866] LR 1 Ex 109.] 

A further offer to the original offer means the original offer is revoked – Hyde v Wrench [1840][footnoteRef:24]  [24:  Hyde v Wrench [1840] 49 ER 132. ] 


Acceptance of an offer
This is required to ensure the agreement is legally binding to produce a contract. There must be no doubt between parties as highlighted in Hyde v Wrench [1840] and the communication must be effective. 
The no doubt between parties can lead to some confusion, Jacques & co. V McLean [1880][footnoteRef:25], that asking questions was not creating a counter offer but instead a request for information.  [25:  Jacques & co. V McLean [1880] 5 QBD 346,] 

Effective communication has to be via the given communication channels. Henthorn v Fraser [1892][footnoteRef:26], defined the postal rule. That acceptance occurred the moment the letter was posted as both parties knew post would be used. The law is very firm on the acceptance of an offer at point of postage as per the case of Adams v Lindsell [1818][footnoteRef:27].  [26:  Henthorn v Fraser [1892] 2 CH 27]  [27:  Adams v Lindsell [1818] Ald 861.] 

Acceptance occurs on receipt of the offer and silence is not considered communication as in the case of Felthouse v Bindley [1862][footnoteRef:28].  Silence could be deemed accepted if it is seen with some form of conduct. Known as implied acceptance as per Brogden V Metropolitan Railway [1877][footnoteRef:29]. Furthermore, referring to the Carlill case, the use of a smoke ball as advertised was defined as the acceptance of the offer.  [28:  Felthouse v Bindley [1862] EWHC CP J35]  [29:  Brogden V Metropolitan Railway [1877] 2 App Case 666] 





Discharge of a Contract
The law has provided guidance for both parties to discharge a legally binding contract. If both parties agree, there are two requirements: 
1. Mutual agreement 
2. Agreement is free 
As well as agreement to discharge a contract, the contract may be discharged through the following: 
Performance
All terms of the contract must be performed, parties must identify that all the terms and conditions have been met. 
Discharge by Breach  
The breach of the contract needs to be clear as defined in the following cases Alfred Toepfer International GmBH v Itex Itagrani Export SA [1993][footnoteRef:30] and Eminence Property Development Ltd V Heaney [2010][footnoteRef:31]. The breach has to be one of the terms of the contract for example a condition, warranty or an innominate term.  [30:  Alfred Toepfer International GmBH v Itex Itagrani Export SA [1993] 1 360]  [31:  Eminence Property Development Ltd V Heaney [2010] EWCA Civ 1168] 

Frustration 
The legal concept of frustration, Taylor v Caldwell [1863][footnoteRef:32], is where the contractual obligations become impossible for one party to perform or the obligations are fundamentally different. For frustration to apply the parties cannot have foreseen the risk happening and it has become impossible to perform the contract. This could include but not limited to; additional expenses, something no longer exist which is key to the contract – Appleby v Myers [1867][footnoteRef:33], illegality occurs, outbreak of war – Tsakiroglou & Co Ltd V Noblee Throl GmbH [1962][footnoteRef:34]. [32:  Taylor v Caldwell [1863] 3 826]  [33:  Appleby v Myers [1867] LR 2]  [34:  Tsakiroglou & Co Ltd V Noblee Throl GmbH [1962] AC 93.] 


1) Professional indemnity 
Statement issue 
· A significant defect arising from a lack of care in any detail of a construction project 
The law 
The Law Reform (Contributory Negligence) Act [1935][footnoteRef:35] this act states where any person has suffered damages to their party they can prosecute under the ruling of a lack of care. Unintentional breach of contract may also be a factor as it may be perceived as a lack of care by one party. However, it my just have been an unintentional breach of contract.  [35:  Law reform (contributory Negligence) Act 1945
] 


Insurances 
Professional indemnity insurance covers companies against their clients suing for negligence, unintentional breach of contract, it also insures products and designs.[footnoteRef:36]   [36:  https://www.professionalindemnity.co.uk/site/news/Professional_Indemnity_Insurance_Explained.html] 




2) Employee liability 
Statement issue 
· Personal injury arising to an employee during their employment 

The law 
Employer Liability (compulsory insurance) Act [1969][footnoteRef:37], This act states that every company has to have employee liability to ensure that they can cover the minimal of claims through illness or injury.  [37:  Employer Liability (compulsory insurance) Act [1969], (http://www.hse.gov.uk/pubns/hse40.pdf)] 

Insurance policy 
Employee liability insures the company against employee claiming for illness or injury within the work place. Every employer must have employee liability otherwise they can be fined up to £2,500 everyday that they are not.[footnoteRef:38] In the case, Baker v Corus PCL [2006][footnoteRef:39]  created a new concept of proportional liability which is where multiple employers shared the claim as that is the fairest way. This over rode an earlier case Fairchild v Glenhaven Funeral Services [2002][footnoteRef:40] where the employers could sue each other and determine who caused the plaintiff more harm.  [38:  https://www.gov.uk/employers-liability-insurance]  [39:  Baker v Corus PCL [2006] HL 3]  [40:  Fairchild v Glenhaven Funeral Services [2002] UKHL 20] 




3) Public liability 
Statement issue 
· Personal injury to a member of the public arising from a construction site 



The law 
The duty of care is the responsibility of an individual not to harm others. This law was precedent from Donoghue v Stevenson [1932][footnoteRef:41], where the claimant sued the manufacturer for a discovering a decomposed snail in her ginger beer. Her claim was successful and was the beginning of the modern law of negligence. In the house of lords in 1932 Lord Atkin introduced the neighbour principle, “you must love your neighbour and you must not injure your neighbour”.[footnoteRef:42]  [41:  Donoghue v Stevenson [1932] AC 562]  [42:  Neighbor test, Richard castle] 

Insurance policy 
Public liability is not a legal requirement but is a necessity for construction companies as there is a great risk of the public having an accident. Public liability insurance covers a company against public claims.
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