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Task 1

‘Cuius est solum, eius est usque ad coelum et ad infernos’; ‘Whoever’s is the soil, it is theirs up to the Heaven and down to the depths below’ (Loveday, 2009). This definition concerns itself with the relationship between land and the owner of said land and is referred to as the traditional starting point for land law (Bray, 2016, pp.1). ‘Land’ has been defined within s.205(1)(ix) Law of Property Act (LPA) 1925, to include the physical land itself, as well as the buildings and fixtures on it known as ‘corporeal hereditaments’, and any rights over the land known as ‘incorporeal hereditaments’ (Law of Property Act, 1925), (Duddington, 2015, pp.4-5).
Corporeal hereditaments are tangible, physical things, therefore when deciding whether an object is a fixture or fitting and where a TA10 form is ambiguous or silent on an issue Justice Blackburn in Holland v Hodgson [1872] identified two tests to limit disputes (O’Neil, 2015). Specifically, the degree of annexation; which identifies the extent to which something is fixed as seen in Holland [1872] where spinning looms were bolted to the floor and the purpose of annexation; focusing on the reasoning behind fixing the item seen in Leigh v Taylor [1902] where the annexation was merely to enjoy the object as a fitting and so remained a fitting (Sayles, 2020, pp.6-7).
It is imperative when transferring the ownership of land to distinguish between fittings (personalty) and fixtures (realty) therefore when considering the problem-based scenario Selina is seeking confirmation as to what constitutes as a ‘fixture’ or ‘fitting’ at ‘Rose Cottage’ (Woodruff, 2018). Given that the contract is silent what Amy and Bob are permitted to remove can only be established by applying the tests and examining relevant case law as the burden of proof lies with the seller (Bray, 2016, pp.12).

In relation to the heavy statue of Venus, it must be noted that the statue is cemented by its base to the ground. A fixture can be considered in law as something that is permanently fixed to the property/land and therefore deemed to be part of it (Thomson Reuters, 2021). When applying the test, the greater the degree of annexation, the more likely the object is a fixture (Sayles, 2020, pp.7). This was demonstrated in Jordan v May [1947] where a generating plant set in concrete was held to be a fixture. It is highly likely that an item secured in place by anything other than its own weight is to be considered a fixture (Jourdan, 2015, pp.5). A fitting on the other hand is something that can be easily removed, and often considered non-permanent (Luther, 2004, pp.597). In Berkley v Poulett [1976] the Court of Appeal held that a heavy marble statue resting on a plinth in a garden was in fact a fitting. The plinth was attached to the ground therefore classified as a fixture however, the statue did not as there was no evidence that it formed part of an ‘architectural scheme’ (O’Neil, 2015). Thus, it can be confirmed to Selina that the statue of Venus is a fixture and as a result, Amy and Bob are not permitted to remove it. Under s.62 any fixture automatically passes to the purchaser (Gray and Gray, 2011, pp.9-10).

Given a fixture is something that must be ‘essentially part of a building’, anything attached to the land is deemed to be a part of the land in accordance with the maxim ‘quicquid plantatur solo, solo cedit’ (Luther, 2004, pp.598). Whereas, ‘fittings’ commonly referred to as ‘chattels’ retain their independence and can be removed. In this instance, the test could in effect encompass moveable personal items such as the series of terracotta pots. Personalty does not pass with the land, therefore a ‘fitting’ does not pass on to the purchaser when land or property is sold (Gray and Gray, 2011, pp.11-13). 

Had the series of pots been placed in the garden to be enjoyed in their own right, then by applying the tests provided in Holland v Hodgson [1872] the pots would be classified as fittings. Be that as it may, it is the intention or purpose of the person bringing the chattel onto the land that may provide the answer as to whether a chattel is a fixture or fitting. In relation to the series of terracotta pots, if the pots were placed on the land so as to become part of the landscaping, then they could become fixtures irrespective of the fact that they are freestanding and capable of being moved (Richards, 2014, pp.11). Hamp v Bygrave [1983] illustrated this concept whereby it was held that a selection of carefully coordinated garden ornaments resting on their own weight were found to be fixtures in accordance with the purpose of annexation test, concluding that the items were intended to be ‘part and parcel’ of the garden and added to improve the property (Gray and Gray, 2011, pp.12). 
In light of this, by applying case law and the second test set out in Holland [1872] it is evident that the series of terracotta pots would be classified as fixtures, purposefully placed with the intention of improving the land. As a result, Amy and Bob are not permitted to remove the terracotta pots. In addition, with reference to the ivy and in accordance with the judgement set out by Justice Blackburn in Holland v Hodgson [1872] the fact that the ivy has grown attractively up from the ground is inconsequential as it is growing from a pot and therefore could be argued as not an intentional part of the land (Bray, 2016, pp.10).

To offer confirmation to Selina as to the permitted removal of the rustic seat many avenues can be explored. The facts state that the rustic seat has sunk into the ground by its own weight. Therefore, under the degree of annexation test, Amy and Bob would be permitted to remove the seat as it is not affixed to the land. Traditionally, if an object rested on the ground by its own weight it was regarded as a prima facie chattel (Bray, 2016, pp.10-11). This can be supported by the decision held in H.E. Dibble v Moore [1970] where a greenhouse which had sunk by its own weight was found to be a mere chattel as it was never intended to become ‘part and parcel’ of the land and did not satisfy the degree of annexation test (UK Parliament, 1997). However, this presumption can be rebutted as seen in Elitestone v Morris [1997] where the application of both tests in conjunction with a more logical approach resulted in an object becoming a fixture irrespective of the absence of annexation by reason of its own weight (Sayles, 2020, pp.7). That said, the purpose of annexation test has been recognised as the more dominant of the two. As supported by the judgement in Hamp v Bygrave [1982] where the items were found to be fixtures despite the fact they rested solely on their own weight (Bray, 2016, pp.10-11). 

When considering the purpose of annexation as dominant it is important to note that the rustic seat dwells within a landscaped ‘cottage garden’ style area. This proves fundamental in determining whether Amy and Bob are in fact permitted to remove the seat. 
In D’Eyncourt v Gregory [1866] despite the objects resting on their own weight what proved crucial was the strategic positioning of the items as they formed an integral part of the architectural design of the property, reiterated in Re Whaley [1908] (Gray and Gray, 2011, pp.12). Unlike Berkley v Poulet [1976] where the statue despite its weight was held to be a fitting as it did not form part of the ‘architectural scheme’ of the garden (Clarke and Greer, 2020, pp.12). When offering confirmation to Selina with reference to case law, it can be concluded that the rustic seat forms part of a landscaped area, subsequently becoming a fixture to be included within the sale of the land.

This conclusion can also be drawn when regarding the matching summerhouse as it is also an integral part of the landscaped garden. Where an item not affixed to the ground could be regarded as being a permanent improvement of the land it may be defined as a fixture (Jourdan, 2015, pp.7). It is however important to note that regardless of its position, the summerhouse is anchored by bolts onto a concrete base which on application of the degree of annexation test and reminiscent to Holland v Hodgson [1872] would also categorise the summerhouse as a fixture (Luther, 2004, pp.611-612). Additionally, when regarding the distinction between fixtures and fittings the court considers the permanence of the object and the issue of removability, in effect the damage caused to the land or object itself when moved; highlighted in TSB Bank v Botham [1997]. This was demonstrated in Elitestone v Morris [1997] where the physical process of removal would result in the demolition of the object (Jourdan, 2015, pp.2-3). 

It is evident when assessing what constitutes a fixture or fitting depends largely on the purpose of the annexation, although the degree of annexation is the initial test that raises the likelihood that the object is a fixture (Bray, 2016, pp.10). As a result, regardless of its intended purpose to improve the property, the summerhouse remains a fixture due to its degree of annexation. Therefore, confirming that Amy and Bob are not permitted to have it removed. 

Finally, in order to confirm the status of the kitchen units the case of TSB Bank v Botham [1997] provides good insight, highlighting logical consistent considerations to be taken into account (Jourdan, 2015, pp.10). For instance, examining whether the item is part of the overall design of the land, the movability of the item, the lifespan of the item, as well as the person who installed the item (Sayles, 2020, pp.7). In this case, the court deemed kitchen units to be an accessory that enabled the room to function for the purpose intended. However, Amy and Bob’s kitchen has recently been re-fitted with a new-look ‘non-fitted’ kitchen where the units are not bolted to the wall. This is of great significance as fitted furniture is placed to improve the property and has a high degree of attachment to the land. Whereas free-standing furniture and integrated kitchen appliances that remained in position by their own weight can be removed without any significant physical disturbance or damage and thus, are typically categorised as ‘fittings’ (Richards, 2014, pp.13).
As a consequence, Amy and Bob are in fact permitted to remove the ‘non-fitted’ kitchen when applying the degree of annexation test. That said when reviewing the purpose of annexation set out in Holland [1872] it is evident that there is an overlap between the two tests which suggests that the law operates on a case-by-case basis (Gray and Gray, 2011, pp.11).

It is evident when reviewing case law that contradictions are prevalent which would suggest that neither test is satisfactory. Cases including but notwithstanding Caddick [2015] contradict the judgement set out in Elitestone [1997] in relation to a holiday bungalow status as a fixture. Furthermore, TSB v Botham [1996] and Hamp v Bygrave [1983] contradict Berkley [1977] (Bray, 2016, pp.12,15). This exemplifies the uncertainty purchasers face when a contract is silent (O’Neil, 2015). 
In Selina’s case apart from the statue and summerhouse which were fixed to the ground, all other items at ‘Rose Cottage’ could be described as resting upon their own weight. The landscaped garden could be argued as an extension of living space and the items contribute to the overall appeal of the land. However, in spite of the fact that these items were not permanently fixed some of the items formed part of a landscaped ‘cottage style’ garden therefore, given the contract is silent and applying the key tests found in Holland [1872] and examining case law the statue, terracotta pots, rustic seat and summerhouse could all be classified as ‘fixtures’ despite their movability and form part of the realty. The only item Amy and Bob would be permitted to remove would be the non-fitted kitchen.
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Task 2 

A mortgage is a contractual arrangement between a lender known as the mortgagee and a borrower known as the mortgagor and is the primary way in which a person is able to fund homeownership (Sayles, 2020, pp.225). This arrangement gives the mortgagee both contractual as well as proprietary rights that prior to 1925 were not recognised by common law which typically took the form of a transfer of the fee simple to the lender (Bray, 2016, pp.393). However, since the introduction of the Law of Property Act (LPA) 1925, conveyance and reconveyance were made impossible (Bray, 2016, pp.364).
Mortgages are capable of being equitable or under s.1(2)(c) LPA 1925, legal (Sayles, 2020, pp.224). To be legal, the modern form of a mortgage must be created by deed; s.52(1) LPA 1925, in effect; signed, witnessed, dated and headed a deed (Bray, 2016, pp.365). This process is acknowledged as the most common method of creating a mortgage today, and with regards to registered land, s.23(1)(a) Land Registration Act (LRA) 2002 is the only way in which a mortgage can be effective and therefore must be registered as a legal charge (Richards, 2014, pp.475). 

The nature of a mortgage is in essence a contract whereby the mortgagor agrees to repay a borrowed sum with interest in return for a monetary loan. Should the contract be breached by the mortgagor by way of failure to repay or keep up instalments, the mortgagee has various rights and remedies available to them to enforce the security of the loan (Sawtell, 2020). Therefore, when advising Peter on the remedies available to Trinity Bank although mortgagors require protection, the mortgagee whose capital is at risk also requires protection and must protect their own interests. Due to this, a balance to protect both parties needs to be struck (Richards, 2014, pp.488). However, the rights and remedies of the mortgagee depend heavily on circumstance, in this case the fact that Peter is six months in arrears with his mortgage payments gives Trinity Bank the option to pursue many avenues. One of which is the right to sue on the personal covenant for the recovery of the balance (Sawtell, 2020). 
This route however is seldom relied upon as a main course of action due to the likelihood of the mortgagor being unable to pay. That said, the mortgagee may continue to pursue the outstanding debt even where it has the effect of making the mortgagor bankrupt as seen in Alliance & Leister v Slayford [2001] (Richards, 2014, pp.303). This could be the case regarding Peter given that he has defaulted. Although, this remedy is preferable in cases of negative equity to cover the shortfall which would be an improbable outcome in this scenario given that Peter has recently been approached by a developer informing him of Blackacre Farm’s development potential (Bray, 2016, pp.384).

In order to protect their security, a mortgagee has the paramount right to take possession of the land as inherent from the date the mortgage is created, irrespective of default; ‘before the ink is dry’, as per Justice Harman in Four Maids v Dudley Marshall [1957] (Clarke and Greer, 2020, pp.280). That said, some mortgages expressly or impliedly postpone the right of possession unless the mortgagor defaults on repayments or other obligations, evidenced in Birmingham Citizen’s Permanent Building Society v Caught [1962] (Bray, 2016, pp.384-385). 
As Peter has defaulted on his mortgage payments Trinity Bank can exercise their right to take possession of the property without a court order seen in Ropaigealach v Barclays Bank [2000] (Richards, 2014, pp.492). However, the preferred course of action by the mortgagee would be to apply to the courts for an order of possession, thus avoiding prosecution from s.6 of the Criminal Law Act 1977 (Tanfield, 2015).  
Under s.39 Administration of Justice Act (AJA) 1970 Blackacre Farm owned by Peter would be classified as a ‘dwelling-house’ (Richards, 2014, pp.493). Therefore, under s.36 AJA 1970, amended by s.8 AJA 1973, Peter can apply for possession to be suspended, adjourned or postponed by the court if he is able to demonstrate that he is able to pay sums due under the mortgage or remedy any other breach within a ‘reasonable period’ (Duddington, 2015, pp.176). What is accepted as a ‘reasonable period’ is dependant on the facts of each case, but has generally been acknowledged to be two years. However, in Cheltenham and Glouster Building Society v Norgan [1996] Lord Justice Waite considered that the starting point for determining a ‘reasonable period’ should be the remaining term of the mortgage (Hill and Bedworth, 2006). 
To that end, provided that Peter is able to convince the court by providing a detailed financial plan that he can make a reasonable attempt to pay the outstanding arrears accumulating within a ‘reasonable period’, Peter’s application may satisfy the statutory controls; National & Provincial Building Society v Lloyd [1996] (Sayles, 2020, pp.233). An order of possession will be made where no evidence is present; First National Bank v Syed [1991], Cheltenham and Glouster Building Society v Grant [1994] (Cox and Lees, 2014). Trinity Bank must follow the pre-action protocol prior to taking possession and are less likely to postpone possession if they are to be prejudiced by falling property prices; Bristol & West Building Society v Ellis [1996] (Hill and Bedworth, 2006).
GO TO NICE ARTICE – PERIODIC PAYMENTS

Where a mortgage has been created by deed and an instalment/payment is due, under s.101 LPA 1925 mortgagees have a statutory power of sale provided that the legal date for redemption has passed and one of the conditions set out within s.103 LPA 1925 have been met. If however, the mortgagee sells prior to power of sale the mortgagor is entitled to sue under s.104 (Sayles, 2020, pp.235). One such condition is that notice requiring payment has been served and the mortgagor has defaulted for three months following this (Duddington, 2015, pp.176-177). In Peter’s case as Trinity Bank has threatened to take legal action it can be assumed that notice has been served. Therefore, Peter can be advised that Trinity Bank may proceed directly to the sale of the whole or part of Blackacre Farm (Richards, 2014, pp.489). When exercising the power of sale Trinity Bank are free to choose when to sell the property and are not obligated to wait until the property market improves, however, owe Peter a duty of due diligence to obtain a fair and true market value for the property; Cuckmere Brick v Mutual Finance [1971], in ‘good faith’; Tse Kwong Lam v Wong [1983] and not simply sell to recover monies; Palk v Mortgage Services [1993] ((((())))). 
Trinity Bank is not required to incur expense by making improvements or by initiating applications for planning permission to secure a better price; Silven Properties v Royal Bank of Scotland [2004], Michael v Miller [2004] (((())))). Peter is, however, able to apply for a court order under s.91(2) LPA 1925 to order the sale of the property at the instance of any ‘person interested’; Palk [1993]. This is of relevance considering the developer’s apparent interest in the development potential of Blackacre Farm. Yet, in Cheltenham & Glouster v Krauz [1997] the court disallowed the mortgagor to sell the property himself despite the price being better than the one achievable by the mortgagee (Sayles, 2020, pp.223, 236). The facts suggest that Peter is the owner of a ‘farm’ though, omit whether this is a working farm. In the event that the farm is a business it is important to add that Trinity Bank would not have to preserve Peter’s business; AIB Finance v Debtors [1998] (Gray and Gray, 2011, pp.313).

A further remedy available to Trinity Bank is to appoint a receiver, commonly used for business/rented property to oversee and prevent liability for a negligent sale; s.109 LPA 1925; Medforth v Blake [2000] (Sawtell, 2020). 

Rarely used is the draconian measure of foreclosure, only granted if the court has clear evidence that the mortgagor will never manage to repay what is owed. The effect of foreclosure extinguishes the mortgage, terminating the mortgagors’ interests in the property declaring the mortgagee as owner. Within s.91 LPA 1925 the court may use its discretion and order the sale of a property as an alternative remedy (Law Commission, 1986).



it is unnecessary for a mortgagee to have a remedy of possession at all, except for the limited purpose of obtaining vacant possession for sale (The Law Commission, 1986).

These remedies may be pursued either concurrently or successively (Gray and Gray, 2011, pp.302).

Due to this Peter is seeking advice on what remedies are available to Trinity Bank as well as the duties it owes to him. 

There is a possible claim for Peter when facing repossession from Trinity Bank to enforce his rights under the Human Rights Act 1998. In effect, his right to peaceful enjoyment of property under Article 1 as well as Article 8s right to respect for family life. However, very few have been heard and those that have, have been defended by applying the act that a claim can be defended by a legitimate right; Wood v UK [1997] (Bray, 2016, pp.388).

Conc
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