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In 2019 research highlighted that England and Wales has the highest statistic of children in prison in western Europe, due to children being held accountable for their actions at the age of ten years old. This is significantly higher to that of other countries such as Switzerland where it is from the age of 14 and Portugal where children are not believed to be liable for the crimes they commit until they are 16 years old. It is thought that the age of criminal responsibility in both England and Wales is too low and subsequently risking the crucial years of a child’s development. (Bulman, 2019)
This essay will critically evaluate the arguments for and against raising the minimum age of criminal responsibility in both England and Wales. It will discuss the age of criminal liability in England and Wales, whether it is important, and look at the history behind it. Research into the Crime and Disorder Act 1988 will be analysed and ways to prevent children and young people from offending will be reviewed within this essay whilst considering what doli incapax is. Additionally, a comparison of other countries criminal age of responsibility will be offered and the attempts that have been made to make this legislation higher or lower will be explored, whilst addressing the Criminal and Young Persons Act 1969. A case study will be explained to support the research found and whether the criminal age of responsibility should be increased or stay the same will be presented. 
The legislation put in place in England and Wales for the minimum age for criminal responsibility is at just ten years old. This is very controversial in modern society as it is the youngest age in Europe, which causes debate due to the clear difference of opinion within the public. It is believed to be ‘ridiculously young’ and those in primary school are being unnecessarily deemed criminals by the Government for committing minor offences. As a result of this legislation a child’s life could be seriously impacted as they could be implemented with a criminal record from such a young age, which could theoretically leave them with a criminal record for life. Subsequently this could ruin any chance of a successful job prospect for committing a crime they most likely did not understand the full severity of. Additionally, if a child were to be charged for a crime and under police investigation, they would potentially find it very difficult to understand what is happening to them and the consequences they could face. (Pidd et al, 2019) To determine whether a child is guilty they must decide whether a child is culpable for their actions, therefore if a child is acting involuntarily due to a impulse or without understanding the consequences of their actions then they would not be deemed culpable. As well as this, if a child has a mental disorder their actions may be out of their control so would be another way of determining whether a child was culpable for a crime. (Fletcher, 2000)
Before 1998, doli incapax meant that children did not become fully criminally responsible when they reached the age of ten. The doli incapax was used in cases to suggest that those under the age of 14 were unaware of their actions and did not know the meaning of right or wrong, so therefore were not found criminally liable of any offence. It was only in some situations that this was contradicted when it was possible to prove, beyond reasonable doubt, that the child knew the consequences of their actions and not that they were not just being ‘naughty’. As a result, those aged between 10 and 14 could be found liable and convicted of an offence. (Papamichael, 2019) 
However, the government decided that youth justice needed a new approach to tackling youth crime in both England and Wales and the ‘no more excuses’ white paper was established in 1997 to make certain that repeating young offenders were arrested and sentenced for their criminal behaviour. They believed that they needed to stop presuming that young offenders will grow out of offending and make a new legislation to ensure that young offenders are not giving repeat cautions or action plans. They introduced this to set out standards and give children direction, to prevent them from turning to crime as they believed they would if they were made aware of the consequences following their actions. A major focus of this reform was to eliminate the doli incapax to ensure offenders took responsibility for their crimes. (Straw, 1997) This was achieved in 1998 when section 34 of the Crime and Disorder Act 1998 was implemented. This was majorly influenced by the devastating case that took place in 1993, where two ten-year-old boys abducted; Jon Venables and Robert Thompson, tortured, and murdered a two-year-old boy, James Bulger after taking him away from a shopping centre in Merseyside, UK. (Butterworth, 2020) The toddler was left with multiple fractures including his skull and 42 other injuries. He was struck at least 30 times before his body was amputated by a train. Despite being ten years old at the time, claims were made that both young boys knew exactly what they were doing and intended to hurt Bulger. (Foster, 1993) A detective Phil Roberts who responded to the report of a missing boy; James Bulger, believes that the two boys were pure evil and went out that day with the intention to kill. (Butterworth, 2020) It was suggested that the boys serve up to eight years, but the lord chief of justice increased this to ten years. However, the public did not believe this was justice for the poor boy whose life was taken away from him so brutally and almost 280,000 individuals signed a position demanding that the young boys, Venables and Thompson should spend the rest of their lives in prison. Their sentence was later raised to fifteen years due to the public’s reactions. (Siddique, 2010) Due to both boys being ten years old and therefore of age where they are found criminally responsible, they were tried as adults and found guilty. Normally, children who are found guilty at a trial are given anonymity, however due to such an extreme public interest the judge allowed for both children to be named. (Bona, 2018) Their convictions were later overturned by the House of Lords due to the doli incapax still being a part of the legislation and the boys being sentenced was as a result to public pressure as it became a worldwide media story. Therefore, this was believed to be an abuse of power, meaning the House of Lords believed that their sentencing was unjust, and they were not given a fair trial despite their age. (Papamichael, 2019) Both boys later received compensation for being treated unfairly and Venables received £29,000, whilst Thompson received £15,000 and both were given new identities after only serving eight years for their horrific acts. (Bona, 2018)
In 1933 when the first Children and Young Persons act was introduced, children were deemed liable from the age of eight years old, however in 1963 this was increased to ten years old. Despite the United Nations Committee on the Rights of the Child, in England and Wales has expressed concern on numerous occasions, suggesting that a change should be made regarding the age of criminal responsibility, the age has remained at ten years old since 1963 when the Criminal Justice Act was introduced. (Creaney et al, 2018) Due to the age of criminal responsibility in England and Wales being completely behind compared to other countries, the Equality and Human Rights Commission said that England and Wales are inconsistent with the accepted international standards and recommended that they should increase the minimum age to at least 14. Research suggests that children are mature enough at ten years and older to stand trial and accountable for their actions, the same way an adult would be. However, it is believed that behavioural development during childhood argues this research as a report from the Royal Society highlights that the brain is developmentally immature at the age of ten and is still in the process of changing and regulating a child’s behaviour, so theoretically the age of criminal responsibility is ‘unreasonably low’. The United Nations Committee also reported that a child’s maturity is still adapting and evolving in children between 12 and 13 years old, so subsequently a child would unlikely understand the impact that their criminal actions would have, be able to understand the criminal investigation process they would go through and the potential consequences they would endure. Additionally, it is believed to be important to raise the age as England and Wales is completely out of sync with other countries and even the rest of the United Kingdom. (Parliament.uk, 2020)
This has become more paramount since Scotland raised its age of criminal responsibility to 12 years old in 2019 and there are still recommendations to either 14 or 16. It is believed beneficial to a child’s life as this new legislation has a much more child centred approach and no child under the age of 12 will ever be arrested or charged with an offence in Scotland. (BBC News, 2019) The United Nation Committee on the Rights of the Child has demanded that the age should be raised to 14 immediately as it is the ‘lowest acceptable age’. It is important not to respond to children’s behaviour in a criminalising way to prevent escalation or further harm. It enables children to have a successful future and not be stigmatised in later life as an offender due to their actions as a child. This law is coherent with Scotland’s approach of prevention and early prevention. This allows children to get the support they need to ensure that they do not commit an offence again. (The Sunday Post, 2019) In comparison to other countries, the majority have the minimum age of criminal responsibility between 12 and 16 such as the rest of Europe and Russia. Brazil, Peru, and Uruguay are at a minimum of 18 years old. (Morgan, 2017) However, children over the age of 12 in these countries, if they commit an offence the trial must be conducted under the care of a juvenile system. (Zemdega, 2015) However, countries such as India and Thailand are 7 years minimum and in 35 states within the United States have no minimum age whilst the remaining states have the age set between 6 and 10 years of age. (Morgan, 2017) 
The minimum age of criminal responsibility is a controversial topic that evidently needs more research to take place to determine the best decision for the British citizens. An investigation into the youth justice system took place called Children in the dock back in 2018 which saw 26,881 children between the ages of 10 and 17 left with caution or criminal records for life for various crimes, including shoplifting, to rape and robbery.  This project looks at how children are treated in such similar ways to adults. They are separated from their parents and lawyers and kept behind bulletproof glass during their trial. It is said that the youth courts are ‘chaotic and dysfunctional’ and requires a complete review of the youth criminal justice system. The focus should be on rehabilitation and tackling the underlying causes of youth offending and support these individuals, do not label them as criminals from such an early age and potentially ruin their futures. The aim of this project will be to break the cycle of offending and encourage them to build productive and successful lives for themselves. Evidence suggests that majority of youth offenders are black, Asian or of an ethnic minority. Additionally, they are most likely to be on the autism spectrum, have difficulty communicating or ADHD – attention deficit hyperactivity disorder. Subsequently, this project could help these types of offenders receive the support they need as they are classed as vulnerable children and find it difficult to adhere to rules. (Pidd et al, 2019)
Due to the minimum age of responsibility being so controversial in England and Wales means there are both advantages and disadvantages. One of the major disadvantages of having it as low as 10 years old is that a child’s brain maturation takes place during their adolescence and this is the most significant development in a child’s life. This is when the development of the frontal lobes takes place which consists of decision making, planning, consequential thinking, and social interaction. Therefore, this demonstrates that not all brains are developed by the age of 10 and not mature enough by the age of 13 and 15. Theoretically, distinguishing a child as a criminal in England and Wales at just 10 years old is inequitable and should not occur when fundamentally their decision-making abilities are not that of an adult. The youth justice board believes that there is enough evidence for the age to be increased. Although children are aware of what is right and wrong it is difficult to determine whether their development allows them to understand the possibility of their actions having criminal intent. Young children have difficulty controlling their impulsive actions or resisting the influence they get from their friends due to the behavioural and emotional development not developing until adolescence and into early adulthood. It is very rare for young children aged between 10 and 11 years old to commit serious crimes, therefore if they were to do so it would be more appropriate and effective to go through welfare interventions rather than a custodial sentence. (Parliament.co.uk, 2020) Research by Cauffman and Steinberg supports the theory and recommendation of increasing the age of responsibility, as they state in their research that brain development is incomplete and continues to develop until the child is in their late teenage years. They discuss that children do not have the ability to evaluate situations or relevant information before acting with impulse and suggest that children cannot consider situations from a different perspective. Therefore, they believe that children are not able to justify their actions as their cognitive and psychosocial development in decision making does not occur until they are at least sixteen years old and could potentially not be until the young person is nineteen years. (Cauffman and Steinberg, 2000) Another reason as to why it should be raised is that children should not be criminalised from such a young age, there are more effective and productive ways to tackle youth offending. Many reports and studies, including the publics opinion believe that it should be a lot higher, especially considering most European countries are at ages 13 or 14. Also, due to the age being too young it does not comply with the United Nations committee. (Pidd, 2019) By raising the age to 12 and 14 in England and Wales can also have a positive impact on reducing the number of children in custody for minor offences and find alternative ways of supporting those under that age who have committed serious offences. (Parliament.co.uk, 2020) 
However, there are many individuals, including the government who believes that the age of criminal responsibility should stay as it is. This is mainly due to the Bulger case mentioned previously. Had the age been any higher, the two young boys would not have been criminally responsible for their actions and not served a custodial sentence. The government feels that those over the age of ten can distinguish between right and wrong and therefore should be held responsible for the criminal behaviour they commit. They deem it more effective for a child by setting the age lower as it is believed to provide flexibility and allows for early intervention with the main goal being that the child does not repeatedly offend. (Parliament.co.uk, 2020) Looking at the arguments against changing the minimum age, it is evident that in some circumstances it is not a beneficial thing to do. This is because all children mature at different ages so subsequently if the minimum age is put up too high then young offenders could potentially escape criminal liability as they will be not culpable of the crime by the courts due to their age. (Sutherland, 2002) It is also believed that by punishing children and holding them accountable for their crimes would prevent them from reoffending in the future. However, the argument of ‘get tough on crime’ is not necessarily the way forward in preventing reoffending. Research suggests that doing this can have serious negative impacts on a child’s development and rehabilitation. (Abdel-Jelil, 2017) It is important to focus on opening new opportunities for children’s futures, not close the doors for them before they have even reached comprehensive schools. This destroys young people’s lives and subsequently traps them within a life of crime and punishment, does not steer them away with support not to reoffend. They essentially already branded as criminals so it will only make it harder for them to go back down the right path. However, research does not support that punishing children stops reoffending, as Jon Venables from the Bulgar case, is one of the main child offenders that has continued to commit crimes throughout his life and has even asked ‘not to be freed’ in the fear he will reoffend. (McArthur, 2020)
In conclusion, the thoughts, and feelings on the minimum age of criminal responsibility is completely controversial. There are many arguments for and many against. It is not proven which is the most beneficial, but England and Wales seem to be very behind than other countries. It is evident that the James Bulgar case has a major influence on this, as two potential killers could have been found not criminally liable due to their age despite their horrific actions. Since the doli incapax was abolished it has meant that there is no leniency with children based on their maturity. Therefore, ten-year-olds who evidently have not developed, do not understand the consequences of their actions, are being stigmatised as offenders, when fundamentally they are unsure of what is even happening. In assumption, the age should really be increased so those who are too young to be fully developed psychosocially and emotionally are not putting their futures at risk for a criminal act by impulse or that they did not even realise was against the law. By keeping the youth justice system ethical and ensure that children who have matured particularly quicker than others can still be prosecuted without criminalising those who have not. So therefore, if the minimum age were to be raised to 12 years to match the rest of the United Kingdom, it would be constructive to reintroduce a reform of the doli incapax, so that evidence would need to be provided to prove that the child is competent enough to understand the effects of their behaviour before they act rather than when they are sat down in an investigation and made aware. Additionally, in theory punishing children young only sets them out for a life of crime as they criminalised at such a young age, subsequently closing all their options in adulthood for a good job prospect.
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