
Of all the moral challenges confronting Islam in the modern age, the
problem of human rights is the most formidable. This is not because

Islam, as compared to other religious traditions, is more prone to causing
or inducing behavior that disregards or violates the rights of human beings.
In fact, the Islamic tradition has generated concepts and institutions that
could be utilized in a systematic effort to develop social and moral
commitments to human rights. But the cause of the formidable challenge
to the Islamic tradition pertains to the particular historical dynamics that
Muslims have had to confront in the modern age. Here, I am referring to
the political realities that have plagued Muslims, especially since the rise of
the hegemonic power of the West, and the destruction of the traditional
institutions of authority and learning in most Muslim polities. As discussed
below, political realities – such as colonialism, the persistence of highly
invasive and domineering despotic governments, the widespread perception,
and reality, of Western hypocrisy in the human rights field, and the 
emergence and spread of supremacist movements of moral exceptionalism
in modern Islam – have contributed to modes of interpretation and practice
that are not consistent with a commitment to human rights.1

These political developments, among others, have led to an aggravated
process of moral disengagement, and even callousness, toward human
suffering, even when such suffering is inflicted in God’s name. Put simply,
there has in the contemporary era been a systematic undermining and
devaluing of the humanistic tradition in Islam, and a process of what could
be described as a vulgarization of Islamic normative doctrines and systems
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of belief. Therefore, exploring the relationship of Islam to the concept of
human rights implicates the crucial issue of Islam’s self-definition: What
will Islam stand for and represent in the contemporary age? What are the
symbolic associations that Muslims and non-Muslims will draw when it
comes to thinking about the Islamic tradition? A corollary issue will be the
relationship between modern Islam and its own humanistic tradition: To
what extent will modern Islam associate with and develop the historical
experience of Islamic humanism?2

In recent times, and well before the tragedy of 9/11, Muslim societies
have been plagued by many events that have struck the world as offensive
and even shocking. Morally offensive events, such as the Satanic Verses and
the death sentence against Salman Rushdie; the stoning and imprisoning of
rape victims in Pakistan and Nigeria; the public flogging, stoning, and
decapitation of criminal offenders in Sudan, Iran, and Saudi Arabia; the
degradation of women by the Taliban; the destruction of the Buddha
statues in Afghanistan; the sexual violation of domestic workers in Saudi
Arabia; the excommunication of writers in Egypt; the killing of civilians in
suicide attacks; the shooting in 1987 of over four hundred pilgrims in
Mecca by Saudi police; the taking of hostages in Iran and Lebanon; the
burning to death in 2002 of at least fourteen schoolgirls in Mecca because
they were not allowed to escape their burning school while not properly
veiled; and the demeaning treatment that women receive in Saudi Arabia,
including the ban against women driving cars, as well as many other events,
seem to constitute a long Muslim saga of ugliness in the modern world.

For many non-Muslims around the world, Islam has become the
symbol for a draconian tradition that exhibits little compassion or mercy
toward human beings. When one interacts with people from different parts
of the world, one consistently finds that the image of Islam is not that of a
humanistic or humane religion. This has reached the extent that, from
Europe and the United States to Japan, China, and Russia, one finds that
Islamic culture has become associated with harshness and cruelty in the
popular cultural imagination of non-Muslims. This saga of ugliness has
forced Muslims, who are embarrassed and offended by this legacy, to adopt
apologetic rhetorical arguments that do not necessarily carry much
persuasive weight.

My purpose in this chapter is not necessarily to explain the sociopolitical
reasons for the pervasiveness of acts of ugliness in the modern Islamic
context. In addition, although, admittedly, I discuss the Islamic tradition as
an insider, I do not aim, so to speak, to vindicate or defend Islam by proving



that Islamic beliefs and convictions are consistent with human rights. For
reasons explained below, I think that adopting such an approach would be
intellectually dishonest and ultimately not convincing or effective. Rather,
the purpose of this chapter is to discuss the major points of tension
between the Islamic tradition and the human rights system of belief and to
explore the possibilities for achieving a normative reconciliation between
the two moral traditions.

There is an initial difficulty with the discourse on human rights that
warrants some cautionary comments. In the West, the issue of human
rights has become the subject of an extensive philosophical, theological,
legal, political, and anthropological discourse that defies citation.3 The
origins, nature, and meaning of human rights as well as the relationship
between human rights and religion have been widely debated in the West,
to the point that human rights has become a fairly developed and sophisti-
cated field of inquiry. This poses something of a challenge because,
considering the broadness of the subject in the West, it is necessary to
specify the particular concept of human rights to which we refer.

For instance, in speaking about Islam and human rights, it is important
to specify whether we are addressing a scheme of individual rights or of
collective or communitarian rights.4 Furthermore, there is a material
difference between schemes of human rights based on natural law concep-
tions and notions of human rights derived from positivist and contractual
premises. In addition, human rights as identified and defined by interna-
tional law instruments, and contractual obligations applicable to
nation-states, pose their own particular sets of issues and challenges.
Finally, another fairly complex issue is whether conceptions of universal
human rights can accommodate any degree of cultural or indigenous vari-
ation without undermining the very rationale for universal rights.5 It will
not be possible to address, let alone resolve, these various multi-faceted
issues in this chapter, but in order for a coherent discourse to emerge on
Islam and human rights, these issues do, in fact, need to be engaged in a
rigorous and systematic fashion. Otherwise, Islamic discourses on the
subject will remain very partial, and largely unconvincing.

What I can hope to achieve in this chapter is to identify some of the
main obstacles that hamper a serious Islamic engagement with the field,
and analyze potentialities within Islamic doctrine for realizing a vision of
human rights. In essence, this chapter will focus on potentialities – i.e. the
doctrinal aspects in Muslim thought that could legitimize, promote, or
subvert the emergence of a human rights practice in Muslim cultures. In
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principle, doctrinal potentialities exist in a dormant state until they are co-
opted and directed by systematic thought, supported by cumulative social
practices, toward constructing a culture that honors and promotes human
rights. This chapter will focus on the doctrinal potentialities or concepts
constructed by the interpretive activities of Muslim scholars (primarily
jurists), but not on the actual sociopolitical practices in Islamic history.

One of the powerful attributes of doctrine – especially theological and
religious doctrine – is that it does not necessarily have to remain locked
within a particular sociopolitical-historical practice. Religious doctrine can
be distilled from the aggregations and accumulations of past historical
practices, and reconstructed and reinvented in order to achieve entirely
new social and political ends. I do admit that I suffer from a certain amount
of optimism about the possibilities of reinterpreting religious doctrine in
order to invent new sociopolitical traditions, without necessarily having to
sacrifice either the appearance or substance of authenticity. Put differently,
I do believe that even if Islam has not known a human rights tradition
similar to that developed in the West, it is possible, with the requisite
amount of intellectual determination, analytical rigor, and social
commitment, to demand and eventually construct such a tradition.6 This is
to say that the past influences – but does not completely determine – the
future and if one did not at all believe in the transferability of ideas, and in
the possibility of cultural transplants, there would be little point to
speaking about a possible relationship between Islam and human rights.

COLONIALISM, APOLOGETICS, AND THE MUSLIM HUMAN

RIGHTS DISCOURSE

The construct of human rights has achieved notable symbolic significance in
the modern world. Politically, whether in fact a nation regularly violates the
rights of its citizens or not, most nations go through the pretense of claiming
to honor some version of human rights. In the past half-century, human
rights has become a significant part of international relations, as there has
been a globalization of human rights concerns and discourses.7 At least since
the widespread adoption of what has been referred to as the International Bill
of Rights,8 the idea of human rights has become established as a powerful
symbolic construct often used to shame or embarrass governments into
exhibiting a higher degree of restraint in dealing with their citizens.9

Importantly, in the case of the Muslim world, the human rights
movement has, so to speak, won indigenous converts, and as a result, it is
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not unusual to observe the language of human rights being used as a
medium for expressing dissent, and making demands on local govern-
ments. This is the case particularly for women’s rights activists in the
Muslim world who frequently cite international standards and obligations
as a means of exerting pressure upon their domestic governments.10 But
aside from localized support and co-optation of the language and
paradigms of international human rights by some activists in the process of
articulating social and political demands, there has been quite a different
dynamic taking place in Muslim countries.

Despite the active involvement of countries such as Egypt, Lebanon,
and Tunisia in drafting the aspirational language of several international
human rights documents, there remained a considerable tension between
traditional Islamic law and the normative demands of human rights. This
was particularly so in matters relating to personal status laws, equal rights
for women, freedom of religion, and harsh Islamic criminal penalties for
offenses such as theft, adultery, and apostasy.11 However, the primary intel-
lectual and theological response to the challenge of international human
rights followed a pattern that had become well ingrained since the
onslaught of colonialism and the taunting criticisms of Orientalists against
the Islamic tradition and systems of belief.

Colonialism, and its accompanying institution of Orientalism, had not
only played a pivotal role in undermining the traditional institutions of
Muslim learning and jurisprudence, but it had also posed a serious chal-
lenge to traditional Muslim epistemologies of knowledge and sense of
moral values.12 Although international human rights law was enshrined in
various treaties during a period in which most Muslim countries had
gained political independence, the experiences of colonialism and post-
colonialism influenced the Muslim intellectual response in several
important respects. Muslims did not first encounter Western conceptions
of human rights in the form of the Universal Declaration of Human Rights
(U.D.H.R.) of 1948, or in the form of negotiated international conven-
tions.13 Rather, they encountered such conceptions as part of the “White
Man’s Burden” or the “civilizing mission” of the colonial era, and as a part
of the European natural law tradition, which was frequently exploited to
justify imperialistic policies in the Muslim world.14

This experience has had a significant impact on the understanding of
human rights in the Muslim social imagination, and on the construction of
Islamic discourses on the subject.15 The most important, among Muslim
intellectuals, was the perception that the human rights field is thoroughly
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political, and that it is plagued by widespread Western hypocrisy.16 The
aggravated politicization of the issue of human rights meant that, quite
frequently, the field became a battleground for competing cultural orienta-
tions within Muslim societies. In the writings of some dogmatists such as
Sayyid Qutb, Abu A’la al-Mawdudi, and Jalal Kishk, the human rights
discourse was portrayed as a part of the Western cultural invasion of
Muslim lands, and as a tool for instilling Muslims with a sense of cultural
inferiority. Although in the late nineteenth and early twentieth centuries
there were several systematic efforts to come to terms with the Western
natural law tradition in general17 and human rights more specifically,
increasingly the Muslim intellectual response could be summed up within
two predominate orientations, the first apologetic and the second defiant
or exceptionalist.

The apologetic orientation consisted of an effort by a large number of
Islamists to defend and salvage the Islamic system of belief and tradition
from the onslaught of Westernization and modernity by simultaneously
emphasizing both the compatibility and the supremacy of Islam. Apologists
responded to the intellectual challenges of modernity and to universalist
Western paradigms by adopting pietistic fictions about the presumed
perfection of Islam, and eschewed any critical evaluation of Islamic
doctrines. A common heuristic device of apologetics was to argue that any
meritorious or worthwhile modern institutions were first invented and
realized by Muslims. Therefore, according to the apologists, Islam liberated
women, created a democracy, endorsed pluralism, and protected human
rights, long before these institutions ever existed in the West.18

Muslim apologists generated a large body of texts that claimed Islam’s
inherent compatibility with international human rights, or even claimed
that Islam constituted a fuller and more coherent expression of human
rights. These texts followed the same basic pattern and methodology – they
produced a list of rights purportedly guaranteed by Islam, and the rights
listed coincided, or were correlated, most typically with the major human
rights articulated in the U.D.H.R. Most often, in order to demonstrate the
point, these texts would selectively cite a Qur’anic verse, or some anecdotal
report attributed to the Prophet, for each of the purported rights.19

Nonetheless, these rights were not asserted out of critical engagement
with Islamic texts, or the historical experience that generated these texts, or
even out of a genuine ideological commitment or a rigorous understanding
of the implications of the rights asserted. Rather, they were asserted primarily
as a means of resisting the deconstructive effects of Westernization, affirming
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self-worth, and attaining a measure of emotional empowerment. The apolo-
getic orientation raised the issue of Islamic authenticity in relation to
international human rights, but did not seriously engage it. By simply
assuming that Islam presented a genuine and authentic expression of inter-
national human rights, the apologetic orientation made those international
rights redundant.

According to the apologetic orientation, all society needed to do in
order to attain fully the benefits of human rights was to give full expression
to real and genuine Islam. But what naturally flowed from this position was
an artificial sense of confidence, and an intellectual lethargy that neither
took the Islamic tradition nor the human rights tradition very seriously.
One of the serious consequences of this orientation was that to date, a
serious analytical Islamic discourse on human rights has not emerged. By
pietistically affirming the place of human rights in Islam instead of investi-
gating it, the apologetic movement simply avoided confronting the points
of tension between the two convictional systems.20

An incidental effect of the apologetic movement was that it contributed
to the secularization, and therefore to the marginalization, of human rights
movements in the Muslim world. It is notable, for instance, that human
rights activists in Muslim countries most often belonged to a Western-
educated secular elite, who typically possessed no more than a superficial
familiarity with the Shari‘a tradition. I am not arguing that all human
rights activists in Muslim countries were committed to a secular paradigm,
or that they entirely ignored the Islamic tradition. The point is that activists
who articulated human rights demands in society did so while armed with
Western categories and paradigms, but their demands did not arise from a
dynamic engagement with Islamic Shari‘a imperatives. Shari‘a, if cited by
most human rights activists, was as an afterthought, or as a formalistic
stamp applied for the purposes of bolstering the perception of Islamic
authenticity.

Significantly, many of the more serious scholarly, and less apologetic,
works written on the subject of human rights were authored by lawyers
who had the benefit of a secular education in the civil law legal system,
whether obtained in Muslim countries or in Europe. Although they
attempted to present a more rigorous treatment of the relationship
between human rights and Islam, these jurists clearly possessed a greater
mastery of the international legal system than of the classical legal
tradition. Epistemologically, these lawyers were far more anchored in the
Western intellectual tradition than in its Islamic counterpart, and as a
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result, their claim to authenticity was tentative at best. In effect, the 
intellectual product of this relatively small number of legal theorists was de
facto secularist, and because of its superficial engagement of the Islamic
tradition, and result-oriented approach, de facto apologetic.21

Demonstratively, in this regard, one notices a near-complete absence of
any systematic philosophical and theological treatment of the issue of
human rights in Islam.22 As discussed later, in contrast to speculative theo-
logical works of classical Islam, and the often complex rights conceptions
of premodern Islam, contemporary Islamist approaches remained super-
ficial. For instance, during the heyday of socialist ideologies in the third
world, a large number of Islamists insisted that the essential character of
the Islamic approach to rights is collectivist, and not individualistic. But in
the 1980s, with the increasing influence of the United States on the world
scene, a large number of Islamists claimed that Islam emphasized individ-
ualistic conceptions of rights and guaranteed the right to private property.

PURITANISM, ANTI-WESTERNISM, AND EXCEPTIONALISM IN

MUSLIM DISCOURSES

In the 1970s, much of the Muslim world witnessed an Islamic resurgence,
which took the form of a powerful puritan movement demanding a return
to an authentic Islamic identity through the re-implementation of Shari‘a
law. The return to an authentic Islamic identity as well as the call for the
reassertion of Shari‘a law were recurrent themes during the colonial era.
Both the Wahhabi23 and Salafi24 theological movements – the main propo-
nents of puritan Islam – had emerged during the colonial era and remained
active throughout the twentieth century. But for a variety of reasons,
including aggressive proselytizing and the generous financial support of
Saudi Arabia, these two movements became practically indistinguishable
from each other, and they also became a dominant theological force in
contemporary Islam.

Puritanism resisted the indeterminacy of the modern age by escaping to
a strict literalism in which the text became the sole source of legitimacy. It
sought to return to the presumed golden age of Islam, when the Prophet
created a perfect, just polity in Medina. According to the puritans, it was
imperative to return to a presumed pristine, simple, and straightforward
Islam, which was believed to be entirely reclaimable by a literal implemen-
tation of the commands and precedents of the Prophet and by a strict
adherence to correct ritual practice. The puritan orientation also
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considered any form of moral thought that was not entirely dependent on
the text to be a form of self-idolatry and treated humanistic fields of
knowledge, especially philosophy, as “the sciences of the devil.” It also
rejected any attempt to interpret the divine law from a historical or
contextual perspective and, in fact, treated the vast majority of Islamic
history as a corruption or aberration of the true and authentic Islam. The
dialectical and indeterminate hermeneutics of the classical jurisprudential
tradition were considered corruptions of the purity of the faith and law,
and the puritan movement became very intolerant of the long-established
Islamic practice of considering a variety of schools of thought to be equally
orthodox and attempted to narrow considerably the range of issues upon
which Muslims may legitimately disagree.

In many respects, the puritan movement reproduced the mental sets
adopted by the apologetic movement. It eschewed any analytical or
historical approaches to the understanding of the Islamic message and
claimed that all the challenges posed by modernity are eminently resolvable
by a return to the original sources of the Qur’an and Sunna. Unlike the
apologetic orientation, however, the puritans insisted on an Islamic partic-
ularity and uniqueness and rejected all universalisms, except the universals
of Islam. The puritans reacted to the eagerness of the apologists to artic-
ulate Islam in a way that caters to the latest ideological fashion by opting
out of the process. In the puritan paradigm, Islam is perfect, but such
perfection meant that ultimately Islam does not need to reconcile itself or
prove itself compatible with any other system of thought. According to this
paradigm, Islam is a self-contained and self-sufficient system of beliefs and
laws that ought to shape the world in its image, rather than accommodate
human experience in any way.

This attitude, in good part, emerged from what is known as the
hakimiyya debates in Islamic history (dominion or sovereignty). According
to the puritans, in Islam dominion properly belongs to God alone, who is
the sole legislator and lawmaker. Therefore, any normative position that is
derived from human reason or sociohistorical experience is fundamentally
illegitimate. The only permissible normative positions are those derived
from the comprehension of the divine commands, as found in divinely
inspired texts. Not surprisingly, the puritan orientation considered all
moral approaches that defer to intuition, reason, contractual obligations,
or social and political consensus to be inherently whimsical and illegit-
imate. All moral norms and laws ought to be derived from a sole source, the
intent or will of the Divine.
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In some of its more extreme forms, the puritans explicitly demanded that
Muslims must show enmity and hostility toward the unbelievers (mushrikun),
insisting that a Muslim should not adopt the customs of unbelievers and
should not befriend them. According to these puritans, Muslim displays of
enmity and hostility toward the unbelievers must be visible and unequivocal.
In this particular puritan orientation it was argued that it is entirely 
immaterial what a non-Muslim might think about Muslim practices, and in
fact, it was a sign of spiritual weakness to care about whether non-Muslims
were impressed by Muslim behavior or not.25 In general, the puritans
espoused a self-sufficient and closed system of belief that had no reason to
engage or interact with the other, except from a position of dominance.26

As to the issue of universal human rights, it is not entirely accurate to
describe the puritan orientation as exceptionalist because the puritans did
not seek a relativist or cultural exception to the universalism of human
rights. Rather, the puritan claim was that whatever rights human beings are
entitled to enjoy, they are entirely within the purview of Shari‘a law. It is
important to realize that the puritans did not deny, in principle, that
human beings have rights; they contended that rights could not exist unless
granted by God. Therefore, one finds that in puritan literature there is no
effort to justify international rights on Islamic terms but simply an effort to
set out the divine law, on the assumption that such a law, by definition,
provides human beings with a just and moral order.

Nevertheless, despite the practice of waving the banner of Islamic authen-
ticity and legitimacy, the puritan orientation was far more anti-Western than
it was pro-Islamic. The puritans’ primary concern was not to explore or inves-
tigate the parameters of Islamic values or the historical experience of the
Islamic civilization but to oppose the West. As such, Islam was simply the
symbolic universe in which they functioned and not the normative imper-
ative that created their value system. Although the puritans pretended that the
Shari‘a comprised a set of objectively determinable divine commands, the
fact is that the divine law was the byproduct of a thoroughly human and
fallible interpretive process. Whatever qualified as a part of the Shari‘a law,
even if inspired by exhortations found in religious texts, was the product of
human efforts and determinations that reflected subjective sociohistorical
circumstances. As such, the determinations of the puritans were as subjective
and contextual as any of the earlier juristic interpretations in Islam.

However, the most noticeable aspect regarding the puritan determina-
tions was their reactive nature. The puritan orientation was as alienated and
superficially anchored in the Islamic tradition as the apologetic orientation.
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Puritanism understood and constructed Islam only through the prism of
seeking to be culturally independent from the West. As such, its primary
operative mode was to react to Western supremacy in the modern world by,
effectively, constructing Islam into the antithesis of the West, or at least the
antithesis of an essentialized view of the West.27 This reactive stance was
significant because it shaped much of the puritan discourse on the idea of
universal human rights.28 Since international human rights were seen as
distinctly Western in origin, they were opposed on these grounds alone, and
in fact, Islamic scholars who espoused some form of doctrinal reconciliation
were thought of as suffering from Westoxification and, consequently, treated
as betrayers of the Islamic tradition.29

THE HUMAN RIGHTS COMMITMENT AND AMBIGUITY

IN ISLAM

Between the two dominant responses of apologetics and puritanism, Islamic
discourse on the subject of human rights has remained vastly under-
developed.30 Consequently, there has been much ambiguity surrounding
what may be called the human rights commitment in modern Islam. In
essence, a human rights commitment emerges from a convictional
paradigm – human rights is a moral and normative belief about the basic
worth and standard of existence that ought to be guaranteed for any human
being.31 Whether this belief is founded on a vision of human dignity,
rational capacity, or freedom from harm and suffering, in its essence it
expresses a commitment to the well-being of the human being. Even 
collectivist or communitarian visions of rights are often forced to justify
their commitments by claiming to provide for the well-being of most of the
members of the imagined community or collectivity.32

Importantly, visions of human rights do not necessarily seek to exclude
subjective or contextual perceptions of rights or entitlements. Such visions
are not necessarily premised on the idea that there is a fixed set of human
rights that is immutable and unevolving from the dawn of history until
today. However, human rights visions do tend to objectify and generalize
the subjective experiences of human beings.33 By evaluating the socio-
historical experience of human beings – the demands made for protection
and the resistance offered to these demands – and by evaluating the impact
of practices that cause suffering, degradation, or deny people the ability to
develop, it becomes possible to articulate objectified visions of a universal
set of rights that ought to be enjoyed by all human beings.34
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At the legalistic level, arguably the so-called Bill of International
Human Rights has already recognized what ought to be objective standards
for human conduct, and such standards are binding on all nations of the
world, even as to states that have not become signatories to the two human
rights covenants.35 But whether the legal argument is valid or not, the
universal human rights schemes have the unmistakable characteristic of an
ideology that, very much like a religious faith, believes that human beings
ought to be treated in a certain way because, quite simply, as a matter of
conviction it is what is right and good.36 Once a claim of right is objectified,
unless it goes through a process of deconstruction and de-objectification,
as a matter of commitment and belief, it becomes binding to all, and it also
becomes a measure by which to judge the behavior of violators.37

One of the major aspects that human rights schemes share with religious
systems is the objectification of subjective experience. The tension between
religion and human rights, as systems of convictional reference, is not in the
subjective experience. Genuine regard for human rights may be subjectively
experienced in a fashion that is entirely consistent with one’s religious
convictions.38 Put differently, a religious person’s unique set of experiences
may resolve all possible tensions between his/her own personal religious
convictions and human rights. At the subjective level, individuals may feel
that they have not experienced any irreconcilable conflicts between their
commitment to human rights and their religious convictions.

Rather, the tension between the convictional systems of religion and
human rights exist in the objectified standards and realities that each
system claims.39 Put rather bluntly, which of the two generalized and objec-
tified systems warrants deference and which constitutes the ultimate frame
of reference? Unless one argues, as was claimed in the classical natural law
tradition, that God willed that human beings have a particular set of rights,
the tension between the two systems becomes inevitable.40 If the gener-
alized and objectified set of human rights asserted by people just happens
to be exactly the same as the divinely ordained set of rights, then, in effect,
the tension is resolved, or such a tension never really existed in the first
place. The tension is most pronounced, however, when the objectified reli-
gious experience is inconsistent with the objectified claims to human
rights. This is especially the case when, as is the situation today, such claims
arise from a fundamentally secular paradigm.41

The ambiguity one finds in modern Muslim discourses regarding a
commitment to human rights is due to the failure to confront the two
objectified experiences of Islam and human rights. The apologetic
discourse avoided the issue by assuming that the two experiences must be
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one and the same, and that God has granted human beings the same set of
rights found in the international human rights discourse. But such a claim
was not made out of a process of re-objectifying or reconstructing Islam so
as to engineer such a consistency. In light of the colonial experience and the
perception of the vast hypocrisy in human rights practices, many Muslims
did not take the human rights discourses seriously enough to effectuate
such an engineering of the objectified experience of Islam.42

The puritan orientation, on the other hand, opted out of the process 
altogether and, asserting the supremacy of Islam as a convictional system,
rejected as a matter of principle the process of reengineering or re-objectifying
Islam in order to resolve such a tension. This is what accounts for the puritan
orientation’s defiant stance toward contemporary international human rights
claims and its assumption that Islamic imperatives must necessarily be very
different from the imperatives set by human rights commitments. The irony,
however, is that by taking such a stance, the puritan orientation ended up
negating the integrity of the Islamic experience and, in the name of being
different, voided what could be genuinely Islamic and, at the same time,
consistent with the international human rights tradition.

Acknowledging the primacy of the apologetic and puritan approaches in
modern Islam does not mean that the problematic relationship between the
two convictional systems of Islam and human rights is fundamentally irre-
solvable. In fact, such an acknowledgment is a necessary precondition for
developing a critical mass of analytically rigorous Islamic treatments of the
issue. There have been some serious efforts, especially in Iran, to deal with the
tension between the two systems, but to date such efforts have not reached a
critical mass where they may constitute a serious intellectual movement.43

Methodologically, many of these efforts have tried to locate a primary
Islamic value, such as tolerance, dignity, or self-determination, and utilize
this value as a proverbial door by which the human rights tradition may be
integrated into Islam. Other efforts, however, have relied on a sort of
original-intent argument, namely, that God’s original intent was consistent
with a scheme of greater rights for human beings but that the socio-
historical experience was unable to achieve a fulfillment of such an intent.44

My point here is not to critique these methodological approaches, and I do
not necessarily even disagree with them. I do think, however, that Islamic
discourses need to go further than either identifying core values or
constructing arguments about a historically frustrated divine will.

It is not an exaggeration to say that what is needed is a serious
rethinking of the inherited categories of Islamic theology. Nonetheless, in
my view, what is needed is not a human-centered theology, but a rethinking
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of the meaning and implications of divinity, and a reimagining of the
nature of the relationship between God and creation. It is certainly true
that in Qur’anic discourses God is beyond benefit or harm, and therefore
all divine commands are designed to benefit human beings alone and not
God. One of the basic precepts of Shari‘a is that all laws are supposed to
accrue to the benefit of human beings, who are ultimately charged with
fulfilling the divine covenant.45 But in and of itself, this avowed goal of
Islamic law is not sufficient to justify a commitment to human rights.
Rather, the challenge is to reimagine the nature of the divine covenant,
which defines the obligations and entitlements of human beings, in order to
centralize the imperative of human rights, and to do so from an internally
coherent perspective in Islam.

From an internal perspective, the question is: Is the subjective belief of
human beings about their entitlements and rights relevant to identifying or
defining those entitlements and rights? May human beings make demands
upon each other, and God, for rights and, upon making such demands,
become entitled to such rights? As Islamic theology stands right now, the
answer would clearly be that, in the eyes of God, the demands of human
beings are irrelevant to their entitlements. God is not influenced one way
or the other by human demands, and it is heretical to think otherwise. This
response given by traditional Islamic theology does not necessarily
preclude a recognition of human rights, but I do believe that such a
response creates the potential for foreclosing the possibility of giving due
regard to the evolving field of universal human rights.

As I noted earlier in this chapter, I am dealing with potentialities, and
not absolute determinations. Therefore, as argued below, giving a different
response to these questions could contribute to, or could create, a potential
for resolving what I described as the problematic tension between human
rights schemes and Islam. I will argue that in order to create an adequate
potential for the realization of a human rights commitment in Islam, it is
important to visualize God as beauty and goodness, and that engaging in a
collective enterprise of beauty and goodness, with humanity at large, is part
of realizing the divine in human life.

GOD’S SOVEREIGNTY AND THE SOVEREIGNTY OF HUMAN

WELL-BEING

The well-known Muslim historian and sociologist Ibn Khaldun (d. 784/1382)
separated all political systems into three broad types. The first he described as
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a natural system, which approximates a primitive state of nature. This is a
lawless system in which the most powerful dominates and tyrannizes the rest.
The second system, which Ibn Khaldun described as dynastic, is tyrannical as
well but is based on laws issued by a king or prince. However, due to their
origin, these laws are baseless and capricious, and so people obey them out of
necessity or compulsion, but the laws themselves are illegitimate and tyran-
nical. The third system, and the most superior, is the caliphate, which is based
on Shari‘a law. Shari‘a law fulfills the criteria of justice and legitimacy, and
binds the governed and governor alike. Because the government is bound by
a higher law that it may not alter or change, and because the government may
not act whimsically or outside the pale of law, the caliphate system is,
according to Ibn Khaldun, superior to any other.46

Ibn Khaldun’s categorization is not unusual in premodern Islamic liter-
ature. The notion that the quintessential characteristic of a legitimate Islamic
government is that it is a government subject to and limited by Shari‘a law is
repeated often by premodern jurists.47 Muslim jurists insisted that a just
caliph must apply and himself be bound by Shari‘a law – and in fact, some
such as the jurist Abu al-Faraj al-Baghdadi Ibn al-Jawzi (d. 597/1200)
asserted that a caliph who tries to alter God’s laws for politically expedient
reasons is implicitly accusing the Shari‘a of imperfection.48 Ibn al-Jawzi elab-
orated upon this point by contending that under the guise of political
expediency or interests, innocent Muslims could be murdered, imprisoned,
or tortured. In reality, he argued, no political interest could ever justify the
killing or imprisonment of a Muslim without legitimate legal cause.49

In the imaginary constructs of Muslim jurists, Shari‘a was seen as the
bulwark against whimsical government, and as the precondition for a just
society. Although this point is often ignored in modern discourses, Shari‘a
was, at least at the symbolic level, presented as a constraint on the power of
the government. The very notion that informed the concept of Shari‘a law
was that Shari‘a is not the law of the state but the law that limits the state.50

The premodern jurists insisted that the state or the ruler cannot make or
formulate Shari‘a law. Particularly after the third/ninth century, it had
become fairly well established that it was the jurists (‘ulama’) who were the
legitimate spokespersons for the divine law – an idea that was expressed in
the oft-repeated phrase that the ‘ulama’ are the inheritors of the Shari‘a.

The state could pass and adopt rules and regulations, as might be
necessary in order to serve the public interest, but only as long as such rules
and regulations did not violate Shari‘a law. Any rules or regulations enacted
by the state did not constitute a part of Shari‘a law, but were treated as
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merely administrative in nature. Administrative laws, or what might be
called executive laws, were, unlike Shari‘a law, considered temporal and
mundane; they were a legitimate means for achieving specific contextual
ends, but such laws had no claim to divinity and had no precedential value
beyond their specific context and time.

In order to ensure compliance with Shari‘a law, however, the classical
jurists argued that the caliph should consult with the jurists before under-
taking to implement any law or before passing any executive regulations.
So, for instance, emphasizing this point, the influential Hanbali jurist Ibn
al-Qayyim (d. 751/1350) wrote the following:

Properly speaking, the rulers (al-umara’) are obeyed [only to the extent]

that their commands are consistent with the [articulations] of the religious

sciences (al-‘ilm). Hence, the duty to obey them [the rulers] derives from

the duty to obey the jurists (fa ta‘atuhum taba‘a li al-‘ulama’). [This is

because] obedience is due only in what is good (ma‘ruf), and what is

required by the religious sciences (wa ma awjabahu al-‘ilm). Since the duty

to obey the jurists is derived from the duty to obey the Prophet, then the

duty to obey the rulers is derived from the duty to obey the jurists [who are

the experts on the religious sciences]. Furthermore, since Islam is protected

and upheld by the rulers and the jurists alike, this means that the laity must

follow [and obey] these two [i.e. the rulers and jurists].51

Although the jurists often argued that the caliph ideally should himself be
trained in law and qualify for the rank of a mujtahid (jurist of the highest
rank capable of generating de novo law), this did not mean that he was
empowered to implement laws without regard to the opinions of the
jurists. Even a caliph who is a mujtahid is bound by the well-established
principles and rules of law.52

The notion of a government constrained by laws, and the denial to the
executive power of unfettered discretion in dealing with the ruled, does
tend to support conditions that are conducive for the protection of human
rights. Arguably, Shari‘a law, as articulated by jurists, could support a
conception of rights that, in most situations, are immune from government
interference or manipulation. The fact that the interpretations of jurists are
endowed with a certain measure of sanctity, as long as such interpretations
tend to respect the honor and dignity of human beings, could empower
these juristic interpretations against the vagaries and indiscretions of
political powers and contribute to the protection of human dignities.

In fact, in Islamic historical practice, Muslim jurists did form a class
that exercised considerable moral power against the government and
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helped to play a mediating role between the rulers and ruled. Historically,
Muslim jurists often represented the ruler to the ruled, and the ruled to the
ruler, and acted to stem and balance against political absolutism. They did
so by negotiating power, and yielding their moral authority in favor of the
ruler or ruled, depending on the sociohistorical context and the competing
normative demands confronting them. Throughout Islamic history, the
‘ulama’ performed a wide range of economic, political, and administrative
functions, but most importantly, they acted as negotiative mediators
between the ruling class and the laity. As Afaf Marsot states: “[The ‘ulama’]
were the purveyors of Islam, the guardians of its tradition, the depository
of ancestral wisdom, and the moral tutors of the population.”53

While they legitimized and often explained the rulers to the ruled, they
also used their moral weight to thwart tyrannous measures, and, at times,
led or legitimized rebellions against the ruling classes.54 As Marsot correctly
points out, “to both rulers and ruled they were an objective haven which
contending factions could turn to in times of stress.”55 Importantly, until the
modern age Muslim jurists, as a class of legal technocrats, never assumed
power directly and did not demand that they be allowed to assume direct
political power.56 Therefore, theocratic rule, until the contemporary age, was
virtually unknown in Islam.57

The problem, however, is that Shari‘a is a general term for a multitude
of legal methodologies and a remarkably diverse set of interpretive deter-
minations.58 In fact, the negotiative role played by Muslim jurists points to
the subjective element in Shari‘a interpretations. Despite the dogmatic
assumptions of many Muslim activists, Shari‘a law constitutes the sum
total of the subjective engagements of legal specialists with texts that
purport to represent the divine will. The extent to which Shari‘a law will
provide for certain rights, to be retained by individuals or even commu-
nities, which are held as immunities against possible transgressions by
others, to a large extent depends on the subjective determinations of
Muslim jurists.

I am not arguing that Islamic texts do not provide for objectivities
whatsoever, or that they do not constrain, and even limit, the interpretive
activities of jurists. My argument is that the idea of limited government in
Islam is as effective as the constraints and limitations that the subjective
interpreter is willing to place upon such a government. In other words, the
reliance on Shari‘a, or on Islamic texts, is not in and of itself a sufficient
guarantee of human rights. What is needed is a normative commitment by
the subjective interpreters of the law in favor of such rights.
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It is quite possible for a government to implement faithfully the tech-
nical rules of Shari‘a, but otherwise violate the rights of human beings. A
government could implement Shari‘a’s criminal penalties, prohibit usury,
dictate rules of modesty, and so on, and yet remain a government of unre-
strained powers against its citizens. This is because unless the conception of
government is founded around core moral values about the normative
purpose of Shari‘a and unless there is a process that limits the ability of the
government to violate those core moral values, the idea of a government
bound by Shari‘a remains vague.

Much of the debate on the subjective moral commitments that
underlie the implementation of Shari‘a harks back, however, to the issue
of God’s legislative sovereignty. This is known in Islamic discourses as the
hakimiyya debate. Arguably, it is meaningless to speak of normative moral
commitments to human rights in the context of Islamic law. Put simply,
since only God is sovereign and since God is the sole legislator, God is also
the giver and taker of rights. Therefore, it is often argued, human beings
only have such rights as God has chosen to give to them, and they are also
denied the rights that God has denied them, and one may not add or
subtract anything to this basic and fundamental principle. As a result, it is
often maintained that the sole focus ought to be on compliance with the
technical rules of Islamic law, without paying particular attention to
whether the implementation of such laws grant or deny rights to human
beings. Interestingly, a very similar issue was debated in the context of a
famous political controversy in early Islam. It will be helpful to review
briefly this historical debate.

The issue of God’s dominion or sovereignty (hakimiyyat Allah) was
raised by a group known as the Haruriyya (later known as the Khawarij)
when they rebelled against the fourth Rightly Guided Caliph, ‘Ali ibn Abi
Talib (d. 40/661). Initially, the Haruriyya were firm supporters of ‘Ali, but
they rebelled against him when he agreed to arbitration in his political
dispute with a competing political faction led by a man named Mu‘awiya.
Ultimately, the effort at reaching a peaceful resolution to the political
conflict was a failure, and, after ‘Ali’s assassination, Mu‘awiya was able to
establish himself as the first caliph of the Umayyad dynasty. At the time of
the arbitration, however, the Khawarij, a puritan and pietistic group of
zealots, believed that God’s law clearly supported ‘Ali and, therefore, an
arbitration or any negotiated settlement was inherently unlawful. The
Khawarij maintained that the Shari‘a clearly and unequivocally supported
‘Ali’s claim to power, and that any attempt at a negotiated settlement in
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effect challenged the rule of God and thus God’s sovereignty or dominion,
and therefore, by definition, was illegitimate.

Ironically, ‘Ali himself had agreed to the arbitration on the condition
that the arbitrators be bound by the Qur’an, and that they would give full
consideration to the supremacy of the Shari‘a, but, in ‘Ali’s mind, this did
not necessarily preclude the possibility of a negotiated settlement, let alone
the lawfulness of resorting to arbitration as a way of resolving the dispute.
In the view of the Khawarij, by accepting the principle of arbitration and
by accepting the notion that legality could be negotiated, ‘Ali himself had
lost his claim to legitimacy because he had transferred God’s dominion to
human beings. ‘Ali’s behavior, according to the Khawarij, had shown that he
was willing to compromise God’s supremacy by transferring decision
making to human actors instead of faithfully applying the law of God. Not
surprisingly, the Khawarij declared ‘Ali a traitor to God, rebelled against
him, and eventually succeeded in assassinating him.

Typically, the story of the Khawarij is recounted as an example of early
religious fanaticism in Islamic history, and I have no doubt that this view is
substantially correct. However, one ought not to overlook the fact that 
the Khawarij’s rallying cry of “dominion belongs to God” or “the Qur’an is
the judge” (al-hukm li-Allah or al-hukm li al-Qur’an) was a call for the
symbolism of legality and the supremacy of law.59 This search for legality
quickly descended into an unequivocal radicalized call for clear lines of
demarcation between what is lawful and unlawful. The anecdotal reports
about the debates between ‘Ali and the Khawarij regarding this matter
reflect an unmistakable tension about the meaning of legality, and the
implications of the rule of law.

In one such report, members of the Khawarij accused ‘Ali of accepting
the judgment and dominion (hakimiyya) of human beings instead of
abiding by the dominion of God’s law. Upon hearing of this accusation, ‘Ali
called upon the people to gather and brought a large copy of the Qur’an.
‘Ali touched the Qur’an, commanding it to speak to the people and to
inform them about God’s law. The people gathered around ‘Ali and one of
them exclaimed, “What are you doing! The Qur’an cannot speak, for it is
not a human being.” Upon hearing this, ‘Ali exclaimed that this is exactly
the point he was trying to make! The Qur’an, ‘Ali stated, is but ink and
paper, and it is human beings who give effect to it according to their limited
personal judgments.60

Arguably, anecdotal stories such as this do not relate only to the role of
human agency in interpreting the divine word, but they also symbolize a
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search for the fundamental moral values in society. These moral values
might differentiate between issues that are subject to political negotiation
and expedience and those that constitute unwavering matters of principle
and are strictly governed by law. Furthermore, one can discern in such
reports a search for the proper legal limits that may be placed upon a ruler’s
range of discretion. But they also point to the dogmatic superficiality of
proclamations in support of God’s dominion or sovereignty.

For a believer, God is thought of as all-powerful, and as the ultimate
owner of the heavens and earth, but what are the implications of this claim
for human agency in understanding and implementing the law? As I argue
below, arguments claiming that God is the sole legislator and only source
of law engage in a fatal fiction that is not defensible from the point of view
of Islamic theology. Such arguments pretend that human agents could
possibly have perfect and unfettered access to the mind of God and could
possibly become the mere executors of the divine will, without inserting
their own human subjectivities in the process. Furthermore, and more
importantly, claims about God’s sovereignty assume that there is a divine
legislative will that seeks to regulate all human interactions. This is always
stated as an assumption, instead of a proposition that needs to be argued
and proven.

It is possible that God does not seek to regulate all human affairs, a
point to which I will return. It is also as possible that God leaves it to
human beings to regulate their own affairs as long as they observe certain
minimal standards of moral conduct, and that such standards include the
preservation and promotion of human dignity and honor because, after all,
according to the Qur’an, humans are the vicegerents of God and the inher-
itors of the earth and are the most valued invention among God’s creation.
In the Qur’anic discourse, God commanded creation to honor human
beings because of the miracle of the human intellect, which is the
microcosm of the abilities of the divine itself. Arguably, the fact that God
honored the miracle of the human intellect and also honored the human
being as a symbol of divinity is sufficient, in and of itself, to justify a moral
commitment to whatever might be needed to protect and preserve the
integrity and dignity of that symbol of divinity.61

SHARI‘A AND THE HUMAN RIGHTS COMMITMENT

At this point, it will be useful to deal more systematically with the very
concept and epistemology of Shari‘a, and the possibility of moral commit-
ments within such an epistemology. This is important because of the
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centrality of Shari‘a to the whole conception of government in Islam, and
because the epistemological basis of Shari‘a itself is poorly understood by
contemporary Muslims, let alone by non-Muslims. As noted earlier, the
primacy of the apologetic and puritan trends in contemporary Islam has
made Shari‘a discourses more like an arena for political slogans than a
serious intellectual discipline. But the issue of God’s sovereignty and the
possibility of moral commitments within a Shari‘a paradigm needs to be
analyzed through a more informed understanding of the epistemology of
Shari‘a. Only then can one hope to get beyond the prevalent contemporary
dogma in the process of justifying a human rights commitment in Islamic
jurisprudence.

As discussed earlier, the difficulty with the concept of Shari‘a is that it is
potentially a construct of limitless reach and power, and any institution
that can attach itself to that construct becomes similarly empowered.
Shari‘a is God’s Way, and it is represented by a set of normative principles,
methodologies for the production of legal injunctions, and a set of positive
legal rules. Shari‘a encompasses a variety of schools of thought and
approaches, all of which are equally valid and equally orthodox.62 Never-
theless, Shari‘a as a whole, with all its schools and variant points of view, is
considered the Way of God. It is true that the Shari‘a is capable of imposing
limits on government and of generating individual rights, both of which
would be considered limits and rights dictated by the divine will. Yet,
whatever limits are imposed or whatever rights are granted may be with-
drawn in the same way they are created – through the agency of human
interpretation.

In other words, the Shari‘a for the most part, is not explicitly dictated
by God. Rather, it relies on the interpretive act of the human agent for its
production and execution. This creates a double-edged conceptual
framework – on the one hand, Shari‘a could be the source of unwavering
and stolid limitations on government and an uncompromising grant of
rights; but on the other hand, whatever is granted by God can also be taken
away by God. In both cases, one cannot escape the fact that it is human
agents who determine the existence, or non-existence, of the limits on
government and the grant of individual rights. This is a formidable power
that could be yielded, in one way or another, by the human agent who
attaches himself or herself to the Shari‘a.

To propose secularism as a solution in order to avoid the hegemony of
Shari‘a and the possibility of an abuse of power is, in my view, unacceptable.
There are several reasons for this. First, given the rhetorical choice between
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allegiance to the Shari‘a and allegiance to international human rights,
quite understandably most Muslims will make the equally rhetorical
decision to ally themselves to the Shari‘a. Second, secularism has become
an unworkable and unhelpful symbolic construct. In the Muslim world,
secularism is normally associated with what is described as the Western
intellectual invasion, both in the period of colonialism and of post-
colonialism. Furthermore, secularism has come to symbolize a misguided
belief in the probity of rationalism and a sense of hostility to religion as a
source of guidance in the public sphere. Third, beyond the issue of
symbolism, as noted earlier, there is a considerable variation in the
practice of secularism. It is entirely unclear to what extent the practice of
secularism requires a separation of church and state, especially in light of
the fact that there is no institutional church in Islam. Put differently, to
what extent does the practice of secularism mandate the exclusion of
religion from the public domain, including the exclusion of religion as a
source of law?63

Finally, to the extent that the secular paradigm relies on a belief in the
guidance-value of reason as a means for achieving utilitarian fulfillment or
justice, it is founded on a conviction that is not empirically or morally veri-
fiable. One could plausibly believe that religion is an equally valid means of
knowing or discovering the means to happiness or justice.64 But the fact
that secularism is a word laden with unhelpful connotations in the Islamic
context should not blind us to the fact that the discourse of Shari‘a enables
human beings to speak in God’s name, and effectively empowers human
agency with the voice of God. This is a formidable power that is easily
abused.

However, I wish to focus on one aspect of Islamic theology that might
contribute to the development of a meaningful discourse on human rights
in the Islamic context. As noted above, Muslims developed several legal
schools of thought, all of which are equally orthodox. But paradoxically,
Shari‘a is the core value that society must serve. The paradox here is exem-
plified in the fact that there is a pronounced tension between the obligation
to live by God’s law and the fact that this law is manifested only through
subjective interpretive determinations. Even if there is a unified realization
that a particular positive command does express the divine law, there is still
a vast array of possible subjective executions and applications. This
dilemma was resolved somewhat in Islamic discourses by distinguishing
between Shari‘a and fiqh. Shari‘a, it was argued, is the divine ideal, standing
as if suspended in mid-air, unaffected and uncorrupted by the vagaries of

322 rights and religious traditions



life. The fiqh is the human attempt to understand and apply the ideal.
Therefore, Shari‘a is immutable, immaculate, and flawless – fiqh is not. 65

As part of the doctrinal foundations for this discourse, Muslim jurists
focused on the tradition attributed to the Prophet stating: “Every mujtahid
[jurist who strives to find the correct answer] is correct,” or “Every mujtahid
will be [justly] rewarded.”66 This implied that there could be more than a
single correct answer to the same question. For Muslim jurists, this raised the
issue of the purpose or the motivation behind the search for the divine will.
What is the divine purpose behind setting out indicators to the divine law
and then requiring that human beings engage in a search? If the Divine wants
human beings to reach the correct understanding, then how could every
interpreter or jurist be correct?

The juristic discourse focused on whether or not the Shari‘a had a
determinable result or demand in all cases; and if there is such a deter-
minable result or demand, are Muslims obligated to find it? Put differently,
is there a correct legal response to all legal problems, and are Muslims
charged with the legal obligation of finding that response? The over-
whelming majority of Muslim jurists agreed that good faith diligence in
searching for the divine will is sufficient to protect a researcher from
liability before God. As long as the researcher exercises due diligence in the
search, he or she will not be held liable nor incur a sin, regardless of the
result.

Beyond this, the jurists were divided into two main camps. The first
school, known as the mukhatti’ah, argued that ultimately there is a correct
answer to every legal problem. However, only God knows what the correct
response is, and the truth will not be revealed until the Final Day. Human
beings, for the most part, cannot conclusively know whether they have
found that correct response. In this sense, every mujtahid is correct in
trying to find the answer; however, one seeker might reach the truth while
the others might be mistaken. On the Final Day, God will inform all seekers
who was right and who was wrong. Correctness here means that the
mujtahid is to be commended for putting in the effort, but it does not mean
that all responses are equally valid.

The second school, known as the musawwibah, included prominent
jurists such as Imam al-Haramayn al-Juwayni (d. 478/1085), Jalal al-Din al-
Suyuti (d. 911/1505), al-Ghazali (d. 505/1111), and Fakhr al-Din al-Razi (d.
606/1210), and it is reported that the Mu‘tazilah were followers of this
school as well.67 The musawwibah argued that there is no specific and
correct answer (hukm mu‘ayyan) that God wants human beings to discover,
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in part because if there were a correct answer, God would have made the
evidence indicating a divine rule conclusive and clear. God cannot charge
human beings with the duty to find the correct answer when there is no
objective means of discovering the correctness of a textual or legal
problem. If there were an objective truth to everything, God would have
made such a truth ascertainable in this life. Legal truth, or correctness, in
most circumstances, depends on belief and evidence, and the validity of a
legal rule or act is often contingent on the rules of recognition that provide
for its existence.

Human beings are not charged with the obligation of finding some
abstract or inaccessible legally correct result. Rather, they are charged with
the duty to investigate a problem diligently and then follow the results of
their own ijtihad. Al-Juwayni explains this point by asserting:

The most a mujtahid would claim is a preponderance of belief (ghalabat al-

zann) and the balancing of the evidence. However, certainty was never

claimed by any of them [the early jurists]…If we were charged with finding

[the truth] we would not have been forgiven for failing to find it.68

According to al-Juwayni, what God wants or intends is for human beings to
search – to live a life fully and thoroughly engaged with the Divine.

Al-Juwayni explains: it is as if God has said to human beings, “My
command to My servants is in accordance with the preponderance of their
beliefs. So whoever preponderantly believes that they are obligated to do
something, acting upon it becomes My command.”69 God’s command to
human beings is to search diligently, and God’s law is suspended until a
human being forms a preponderance of belief about the law. At the point
that a preponderance of belief is formed, God’s law becomes in accordance
with the preponderance of belief formed by that particular individual. In
summary, if a person honestly and sincerely believes that such and such is
the law of God, then, for that person “that” is in fact God’s law.70

The position of the musawwibah, in particular, raises difficult questions
about the application of the Shari‘a in society.71 This position implies that
God’s law is to search for God’s law, otherwise the legal charge (taklif) is
entirely dependent on the subjectivity and sincerity of belief. The mukhat-
ti’ah teach that whatever law is applied is potentially God’s law, but not
necessarily so.72 In my view, this raises the question: Is it possible for any
state-enforced law to be God’s law? Under the first (mukhatti’ah) school of
thought, whatever law the state applies, that law is only potentially the law
of God, but we will not find out until the Final Day. Under the second
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(musawwibah) school of thought, any law applied by the state is not the law
of God unless the person to whom the law applies believes the law to be
God’s will and command. The first school suspends knowledge until we are
done living, and the second school hinges knowledge on the validity of the
process and ultimate sincerity of belief.

Building upon this intellectual heritage, I would suggest that Shari‘a
ought to stand in an Islamic polity as a symbolic construct for the divine
perfection that is unreachable by human effort. It is the epitome of justice,
goodness, and beauty as conceived and retained by God. Its perfection is
preserved, so to speak, in the mind of God, but anything that is channeled
through human agency is necessarily marred by human imperfection. Put
differently, Shari‘a as conceived by God is flawless, but as understood by
human beings, it is imperfect and contingent. Jurists ought to continue
exploring the ideal of Shari‘a and expounding their imperfect attempts at
understanding God’s perfection. As long as the argument constructed is
normative, it is an unfulfilled potential for reaching the divine will. Signif-
icantly, any law applied is necessarily a potential unrealized. Shari‘a is not
simply a bunch of ahkam (a set of positive rules) but also a set of principles,
methodology, and a discoursive process that searches for the divine ideals.
As such, it is a work in progress that is never complete.

To put it more concretely, a juristic argument about what God
commands is only potentially God’s law, either because on the Final Day we
will discover its correctness (the first school) or because its correctness is
contingent on the sincerity of belief of the person who decides to follow it
(the second school). If a legal opinion is adopted and enforced by the state,
it cannot be said to be God’s law. By passing through the determinative and
enforcement processes of the state, the legal opinion is no longer simply a
potential – it has become an actual law, applied and enforced. But what has
been applied and enforced is not God’s law – it is the state’s law. Effectively,
a religious state law is a contradiction in terms. Either the law belongs to
the state or it belongs to God, and as long as the law relies on the subjective
agency of the state for its articulation and enforcement, any law enforced
by the state is necessarily not God’s law. Otherwise, we must be willing to
admit that the failure of the law of the state is, in fact, the failure of God’s
law and, ultimately, God himself. In Islamic theology, this possibility
cannot be entertained.73

Institutionally, it is consistent with the Islamic experience that the
‘ulama’ can and do play the role of the interpreters of the divine word, the
custodians of the moral conscience of the community, and the curators
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reminding and pointing the nation towards the Ideal that is God.74 But the
law of the state, regardless of its origins or basis, belongs to the state. It
bears emphasis that under this conception, there are no religious laws that
can or may be enforced by the state. The state may enforce the prevailing
subjective commitments of the community (the second school), or it may
enforce what the majority believes to be closer to the divine ideal (the first
school). But in either case, what is being enforced is not God’s law.

This means that all laws articulated and applied in a state are thor-
oughly human, and should be treated as such. This also means that any
codification of Shari‘a law produces a set of rules that are human, and not
divine. These laws are a part of Shari‘a law only to the extent that any set of
human legal opinions can be said to be a part of Shari‘a. A code, even if
inspired by Shari‘a, is not Shari‘a – a code is simply a set of positive
commandments that were informed by an ideal, but do not represent the
ideal. As to the fundamental rights that often act as the foundation of a just
society, a Muslim society would have to explore the basic values that are at
the very core of the divine ideal.

It is important to note that the paradigm proposed above does not
exclude the possibility of objectified and even universalistic moral stan-
dards. It simply shifts the responsibility for moral commitments, and the
outcome of such commitments, to human beings. Morality could originate
with God or could be learned by reflecting upon the state of nature that
God has created, but the attempts to fulfill such a morality and give it actual
effect are human. In fact, the paradigm proposed here would require
certain moral commitments from human beings that ought to be adopted
as part of their discharge of their agency on God’s behalf.75 For instance,
arguably, the fulfillment of this paradigm is not possible unless it is recog-
nized that people must enjoy certain immunities that are necessarily
implied by the very purpose of creation in Islam.

Neither the first nor second view of Shari‘a epistemology is possible
unless people are guaranteed the right to rational development.
Furthermore, the right to rational development means that people ought
to be entitled to minimum standards of well-being, in both the physical
and intellectual senses. It is impossible to pursue rational development if
one is not fed, housed, educated, and, above all, safe from physical harm
or persecution. In addition, people cannot pursue a reflective life unless
they are guaranteed freedom of conscience, expression, and assembly with
like-minded people. Premodern Muslim jurists approached the same type
of concerns expressed here by arguing that human needs should be
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divided into necessities, needs, and luxuries, and that the necessities
should be conceptualized in terms of the five core values of protecting
religion, life, intellect, honor, and property.76 I have more to say about the
juristic divisions, and five core values, but my point is that even these
juristic divisions, for example, are fundamentally human, and thus fallible
attempts at fulfilling a divine ideal or moral commitment. As such, they
can be re-thought, deconstructed, and re-developed if need be. I think that
once Muslims are able to assert that morality is divine, but law and legal
divisions and rules are mundane, this will represent a major advancement
in the attempt to justify a paradigm of human rights in Islam.

More concretely, reflecting upon divinity, I, as a Muslim, might be able
to assert that justice and mercy are objective and universal moral values. I
might even try to convince others that justice and mercy are part of the
divine charge to humanity – God wants humans to be merciful and just.
This represents a moral commitment that I am inviting other human
beings to adopt as well. But, under the paradigm proposed here, while I can
claim that moral rules emanate or originate from God – a claim which
people are free to accept or dispute – I cannot claim that any set of laws that
attempt to implement or give effect to this moral commitment is divine as
well. Under the first and second views discussed above, this would simply
be a conceptual impossibility. Giving effect to this paradigm, I will argue
below that justice is a core divine and moral value and further attempt to
justify a human rights commitment in Islam.

JUSTICE AS A CORE VALUE AND HUMAN RIGHTS

One of the basic issues commonly dealt with in Islamic political thought
was the purpose of government (or the caliphate). The statement of al-
Juwayni is fairly representative of the argument of premodern jurists. He
states:

The imama (government) is a total governorship and general leadership

that relates to the special and common in the affairs of religion and this

earthly life. It includes guarding the land and protecting the subjects, and

the spread of the message [of Islam] by the word and sword. It includes

correcting deviation, redressing injustice, aiding the wronged against the

wrongdoer, and taking the right from the obstinate and giving it to those

who are entitled to it.77

The essential idea conveyed here is that government is a functional
necessity in order to resolve conflict, protect religion, and uphold justice.

Abou El Fadl, the human rights commitment in modern islam 327



In some formulations, justice is the core value that justifies the existence
of government. Ibn al-Qayyim, for example, makes this point explicit when
he asserts the following:

God sent His message and His Books to lead people with justice…

Therefore, if a just leadership is established, through any means, then

therein is the Way of God… In fact, the purpose of God’s Way is the estab-

lishment of righteousness and justice… so any road that establishes what is

right and just is the road [Muslims] should follow.78

In the Qur’anic discourse, justice is asserted as an obligation owed to God
and also owed by human beings to one another. In addition, the imperative
of justice is tied to the obligations of enjoining the good and forbidding the
evil and the necessity of bearing witness on God’s behalf.

Although the Qur’an does not define the constituent elements of justice
and in fact seems to treat it as intuitively recognizable, it emphasizes the
ability to achieve justice as a unique human charge and necessity.79 In
essence, the Qur’an requires a commitment to a moral imperative that is
vague, but recognizable through intuition, reason, or human experience.80

Importantly, a large number of Muslim jurists argued that God created
human beings weak and in need of cooperating with others in order to
limit their ability to commit injustice. Furthermore, God created human
beings diverse and different from each other so that they will need each
other, and this need will cause them further to augment their natural
tendency to assemble and cooperate in order to establish justice.

The relative weakness of human beings and their remarkably diverse
abilities and habits will further induce people to draw closer and cooperate
with each other. If human beings exploit the divine gift of intellect and the
guidance of the law of God, through cooperation, they are bound to reach
a greater level of strength and justice. The ruler, the jurists argued, ascends
to power through a contract with the people pursuant to which he under-
takes to further the cooperation of the people, with the ultimate goal of
achieving a just society or at least maximizing the potential for justice.81

This juristic discourse is partly based on the Qur’anic statement that
God created people different, and made them into nations and tribes so
that they will come to know one another. Muslim jurists reasoned that the
expression “come to know one another” indicates the need for social co-
operation and mutual assistance in order to achieve justice.82 Although the
premodern jurists did not emphasize this point, the Qur’an also notes that
God made people different, and that they will remain different until the
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end of human existence. Further, the Qur’an states that the reality of
human diversity is part of the divine wisdom, and an intentional purpose
of creation.83

The Qur’anic celebration and sanctification of human diversity, in
addition to the juristic incorporation of the notion of human diversity
into a purposeful pursuit of justice, creates various possibilities for a
human rights commitment in Islam. This discourse could be appro-
priated into a normative stance that considers justice to be a core value
that a constitutional order is bound to protect. Furthermore, this
discourse could be appropriated into a notion of delegated powers in
which the ruler is entrusted to serve the core value of justice in light of
systematic principles that promote the right of assembly and cooperation
in order to enhance the fulfillment of this core value. In addition, a
notion of limits could be developed that would restrain the government
from derailing the quest for justice, or from hampering the right of the
people to cooperate in this quest. Importantly, if the government fails to
discharge the obligations of its covenant, then it loses its legitimate claim
to power.

However, there are two considerations that militate against the
fulfillment of these possibilities in modern Islam. First, modern Muslims
themselves are hardly aware of the Islamic interpretive tradition on justice.
Both the apologetic and puritan orientations, which are the two predom-
inant trends in modern Islam, have largely ignored the paradigm of human
diversity and difference as a necessary means to the fulfillment of the
imperative of justice. The second consideration, and the more important
one, is that even if modern Muslims reclaim the interpretive traditions of
the past on justice, the fact is that, at the conceptual level, the constituent
elements of justice were not explored in Islamic doctrine.

There is a tension between the general obligation of implementing the
divine law and the demand for justice. Put simply, does the divine law
define justice, or does justice define the divine law? If it is the former, then
whatever one concludes to be the divine law, therein is justice. If it is the
latter, then whatever justice demands is, in fact, the demand of the Divine.
For instance, many premodern and modern jurists asserted that the
primary purpose of a Muslim polity is to guard and apply the divine law,
and the primary charge of a Muslim ruler is to ensure that the people 
cooperate in giving effect to God’s law. In effect, this paradigm makes the
organizing principle of society the divine law, and the divine law becomes
the embodiment of justice.
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Under this paradigm, there is no point in investigating the constituent
elements of justice. There is no point in investigating whether justice means
equality of opportunities or results, or whether it means maximizing the
potential for personal autonomy, or whether it means, perhaps, the maxi-
mization of individual and collective utility, or the guarding of basic
human dignity, or even the simple resolution of conflict and the mainte-
nance of stability, or any other conception that might provide substance to
a general conception of justice. There is no point in engaging in this inves-
tigation because the divine law preempts any such inquiry. The divine law
provides particularized positive enactments that exemplify but do not
analytically explore the notion of justice. Conceptually, according to this
paradigm, organized society is no longer about the right to assembly, about
cooperation, or about the right to explore the means to justice, but simply
about the implementation of the divine law. This brings us full circle to the
problem noted above, which is that the implementation of the divine law
does not necessarily amount to the existence of limited government, or the
protection of basic human rights.

It is important to note, however, that considering the primacy of justice
in the Qur’anic discourse, coupled with the notions of human vicegerency,
and the notion that the divine charge of justice has been delegated to
humanity at large, it is plausible to maintain that justice is what ought to
control and guide all human interpretive efforts at understanding the law.
This requires a serious paradigm shift in Islamic thinking. In my view,
justice and whatever is necessary to achieve justice is the divine law and is
what represents the supremacy and sovereignty of the Divine.84

God describes God’s-self as inherently just, and the Qur’an asserts that
God has decreed mercy upon Godself.85 Furthermore, the very purpose of
entrusting the divine message to the Prophet Muhammad is as a gift of
mercy to human beings.86 In the Qur’anic discourse, mercy is not simply
forgiveness or the willingness to ignore the faults and sins of people.87

Mercy is a state in which the individual is able to be just with himself or
herself and with others by giving each their due. Fundamentally, mercy is
tied to a state of true and genuine perception – that is why, in the Qur’an,
mercy is coupled with the need for human beings to be patient and tolerant
with each other.88 Most significantly, diversity and differences among
human beings are claimed in the Qur’anic discourse as a merciful divine
gift to humankind.89

Genuine perception that enables persons to understand and appreciate
– and become enriched by – the difference and diversity of humanity is one
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of the constituent elements for the founding of a just society, and for the
achievement of justice. The divine charge to human beings at large, and
Muslims in particular, is, as the Qur’an puts it, “to know one another,” and
utilize this genuine knowledge in an effort to pursue justice. Beyond mere
tolerance, this requires that Muslims, and human beings in general, engage
in a collective enterprise of goodness, in which they pursue the fulfillment
of justice through mercy.90 The challenge is not simply for people to
coexist, but to take part in an enterprise of goodness by engaging in a
purposeful moral discourse.91 Although coexistence is a basic necessity for
mercy, in order to pursue a state of real knowledge of the other and aspire
for a state of justice, it is imperative that human beings cooperate in seeking
the good and beautiful. The more the good and beautiful is approached, the
closer humanity comes to a state of divinity.

However, implementing legalistic rules, even if such rules are the
product of the interpretation of divine texts, is not sufficient for the
achievement of genuine perception of the other, of mercy, or ultimately of
justice. The paradigm shift of which I speak requires that the principles of
mercy and justice become the primary divine charge. In this paradigm,
God’s sovereignty lies in the fact that God is the source and authority that
delegated to human beings the charge to achieve justice on earth by
fulfilling the virtues that are approximations of divinity.92 Far from
negating human subjectivities through the mechanical enforcement of
rules, such subjectivities are accommodated and even promoted to the
extent that they contribute to the fulfillment of justice.

Significantly, according to the juristic discourses, it is not possible to
achieve justice unless every possessor of right (haqq) is granted his or her
right. 93 As discussed below, God has certain rights, humans have rights,
and both God and humans share some rights. The challenge of vicegerency
is to first recognize that a right exists, then to understand who is the
possessor of such a right, and ultimately to allow the possessor of a given
right the enjoyment of the warranted right. A society that fails to do so,
regardless of the deluge of rules it might apply, is not a merciful or just
society. This puts us in a position to explore the possibility of individual
rights in Islam.

THE RIGHTS OF GOD AND THE RIGHTS OF PEOPLE

This is the most challenging topic, and I cannot possibly do it justice in the
space of this chapter. The very notion of individual rights is elusive, in terms
of both the sources and the nature of those rights. Furthermore, whether
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there are inherent and absolute individual rights or simply presumptive
individual entitlements that could be outweighed by countervailing consid-
erations is debatable.94 In addition, while all constitutional democracies
afford protections to a particular set of individual interests, such as freedom
of speech and assembly, equality before the law, right to property, and due
process of law, exactly which rights ought to be protected, and to what
extent, is subject to a large measure of variation in theory and practice. In
this context, I am using a minimalist – and, hopefully, non-controversial –
notion of individual rights.

By individual rights, I do not mean entitlements but qualified immu-
nities – the idea that particular interests related to the well-being of an
individual ought to be protected from infringements, whether perpetuated
by the state or other members of the social order, and that such interests
should not be sacrificed unless for an overwhelming necessity. This, as
noted, is a minimalist description of rights and, in my view, a largely inad-
equate one. I doubt very much that there is an objective means of
quantifying an overwhelming necessity, and thus, some individual interests
ought to be unassailable under any circumstances. These unassailable
interests are the ones that, if violated, are bound to communicate to the
individual in question a sense of worthlessness, and that, if violated, tend
to destroy the faculty of a human being to comprehend the necessary
elements for a dignified existence.95 Therefore, for instance, under this
conception, the use of torture, the denial of food or shelter, or the means
for sustenance, such as employment would, under any circumstances, be a
violation of an individual’s rights. For the purposes of this chapter,
however, I will assume the minimalist description of rights.

It is fair to say, however, that the premodern juristic tradition did not
articulate a notion of individual rights as privileges, entitlements, or immu-
nities. Nonetheless, the juristic tradition did articulate a conception of
protected interests that accrue to the benefit of the individual. However, as
demonstrated below, this subject remains replete with considerable ambi-
guity in Islamic thought. As noted earlier, the purpose of Shari‘a in
jurisprudential theory is to fulfill the welfare of the people. The interests or
the welfare of the people is divided into three categories: the necessities
(daruriyyat), the needs (hajiyyat), and the luxuries (kamaliyyat or
tahsiniyyat). The law and political policies of the government must fulfill
these interests in descending order of importance – first, the necessities,
then the needs, and then the luxuries. The necessities are further divided
into five basic values – al-daruriyyat al-khamsah: religion, life, intellect,
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lineage or honor, and property.96 But Muslim jurists did not develop the
five basic values as conceptual categories and then explore the theoretical
implications of each value. Rather, they pursued what can be described as
an extreme positivistic approach to these rights.

Muslim jurists examined the existing positive legal injunctions that
arguably can be said to serve these values, and concluded that by giving
effect to these specific legal injunctions, the five values have been sufficiently
fulfilled. So, for example, Muslim jurists contended that the prohibition of
murder served the basic value of life, the law of apostasy protected religion,
the prohibition of intoxicants protected the intellect, the prohibition of
fornication and adultery protected lineage, and the right of compensation
protected the right to property.97 Limiting the protection of the intellect to
the prohibition against the consumption of alcohol or the protection of life
to the prohibition of murder is hardly a very thorough protection of either
intellect or life. At most, these laws are partial protections to a limited
conception of values, and in any case, cannot be asserted as the equivalent
of individual rights because they are not asserted as immunities to be
retained by the individual against the world. It is reasonable to conclude that
these five values were emptied of any theoretical social and political content
and were reduced to technical legalistic objectives. This, of course, does not
preclude the possibility that the basic five values could act as a foundation
for a systematic theory of individual rights.98

To argue that the juristic tradition did not develop the idea of funda-
mental or basic individual rights does not mean that that tradition was
oblivious to the notion. In fact, the juristic tradition tended to sympathize
with individuals who were unjustly executed for their beliefs or those who
died fighting against injustice. Jurists typically described such acts as a death
of musabara, a description that carried positive or commendable connota-
tions. Muslim jurists produced a formidable discourse condemning the
imposition of unjust taxes and the usurpation of private property by the
government.99 Furthermore, the majority of Muslim jurists refused to
condemn or criminalize the behavior of rebels who revolted because of the
imposition of oppressive taxes or who resisted a tyrannical government.100

In addition, the juristic tradition articulated a wealth of positions that
exhibit a humanitarian or compassionate orientation. I will mention only
some of these positions, leaving the rest to a more extensive study. Muslim
jurists developed the idea of presumption of innocence in all criminal and
civil proceedings and argued that the accuser always carries the burden of
proof (al-bayyina ‘ala man idda‘a).101 In matters related to heresy, Muslim
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jurists repeatedly argued that it is better to let a thousand heretics go free
than to punish a single sincere Muslim wrongfully. The same principle was
applied to criminal cases; the jurists argued that it is always better to release
a guilty person than to run the risk of punishing an innocent person.102

Moreover, many jurists condemned the practice of detaining or incarcer-
ating heterodox groups that advocate their heterodoxy (such as the
Khawarij) and argued that such groups may not be harassed or molested
until they carry arms and form a clear intent to rebel against the
government.103

Muslim jurists also condemned the use of torture, arguing that the
Prophet forbade the use of muthla (the use of mutilations) in all situa-
tions104 and opposed the use of coerced confessions in all legal and political
matters.105 A large number of jurists articulated a doctrine similar to the
American exculpatory doctrine – confessions or evidence obtained under
coercion are inadmissible at trial. Interestingly, some jurists asserted that a
judge who relies on a coerced confession in a criminal conviction is, in
turn, to be held liable for the wrongful conviction. Most argued that the
defendant or his family may bring an action for compensation against the
judge, individually, and against the caliph and his representatives, generally,
because the government is deemed to be vicariously liable for the unlawful
behavior of its judges.106

But perhaps the most intriguing discourse in the juristic tradition is
that which relates to the rights of God and the rights of people. The rights
of God (huquq Allah) are rights retained by God, as God’s own through an
explicit designation to that effect. These rights belong to God in the sense
that only God can say how the violation of these rights may be punished
and only God has the right to forgive such violations.107 These rights are, so
to speak, subject to the exclusive jurisdiction and dominion of God, and
human beings have no choice but to follow the explicit and detailed rules
that God set out for the handling of acts that fall in God’s jurisdiction. In
addition, in the juristic theory, all rights not explicitly retained by God
accrue to the benefit of human beings.

In other words, any right (haqq) that is not specifically and clearly
retained by God becomes a right retained by people. These are called huquq
al-‘ibad, huquq al-nas, or huquq al-adamiyyin.108 Importantly, while viola-
tions of God’s rights are only forgiven by God through adequate acts of
repentance, the rights of people may be forgiven only by the people. For
instance, a right to compensation is retained individually by a human being
and may only be forgiven by the aggrieved individual. The government, or
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even God, does not have the right to forgive or compromise such a right of
compensation if it is designated as part of the rights of human beings.
Therefore, the Maliki jurist Ibn al-‘Arabi (d. 543/1148) states:

The rights of human beings are not forgiven by God unless the human

being concerned forgives them first, and the claims for such rights are not

dismissed [by God] unless they are dismissed by the person

concerned…The rights of a Muslim cannot be abandoned except by the

possessor of the right. Even the imam [ruler] does not have the right to

demand [or abandon] such rights. This is because the imam is not

empowered to act as the agent for a specific set of individuals over their

specific rights. Rather, the imam only represents people, generally, over their

general and unspecified rights.109

In a similar context, the Hanafi jurist al-‘Ayini (d. 855/1451) argues that the
usurper of property, even if a government official (al-zalim), will not be
forgiven for his sin, even if he repents a thousand times, unless he returns
the stolen property.110

Most of these discourses occur in the context of addressing personal
monetary and property rights, but they have not been extended to other
civil rights, such as the right to due process or the right to listen, to reflect,
and to study, which may not be abandoned or violated by the government
under any circumstances. This is not because the range of the rights of
people was narrow – quite to the contrary, it is because the range of these
rights was too broad. It should be recalled that people retain any rights not
explicitly reserved by God. Effectively, since the rights retained by God are
quite narrow, the rights accruing to the benefit of the people are numerous.
Juristic practice has tended to focus on narrow legal claims that may be
addressed through the processes of law rather than on broad theoretical
categories that were perceived as non-justiciable before a court.

As such, the jurists tended to focus on tangible property rights or rights
for compensation instead of on moral claims. So, for instance, if someone
burns another person’s books, that person may seek compensation for
destruction of property, but he could not bring an action for injunctive relief
preventing the burning of the books in the first place. Despite this limitation,
the juristic tradition did, in fact, develop a notion of individual claims that
are immune from governmental or social limitation or alienation.

There is one other important aspect that needs to be explored in this
context. Muslim jurists asserted the rather surprising position that if the
rights of God and those of people (mixed rights) overlap, the rights of
people should, in most cases, prevail. The justification for this was that
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humans need their rights, and need to vindicate those rights on earth. God,
on the other hand, asserts God’s rights only for the benefit of human
beings, and in all cases God can vindicate God’s rights in the Hereafter if
need be. As to the rights of people, Muslim jurists did not imagine a set of
unwavering and generalizable rights that are to be held by each individual
at all times. Rather, they thought of individual rights as arising from a legal
cause brought about by the suffering of a legal wrong. A person does not
possess a right until he or she has been wronged and, as a result, obtains a
claim for retribution or compensation.

Shifting paradigms, it is necessary to transform the traditional concep-
tions of rights to a notion of immunities and entitlements. As such, these
rights become the property of individual holders, before a specific grievance
arises and regardless of whether there is a legal cause of action. The set of
rights that are recognized as immutable and invariable are those that are
necessary to achieve a just society while promoting the element of mercy. It
is quite possible that the relevant individual rights are those five values
mentioned above, but this issue needs to be re-thought and re-analyzed in
light of the current diversity and particularity of human existence.

The fact that the rights of people take priority over the rights of God,
on this earth, necessarily means that a claimed right of God may not be
used to violate the rights of human beings. God is capable of vindicating
whichever rights God wishes to vindicate in the Hereafter. On this earth, we
concern ourselves only with discovering and establishing the rights that are
needed to enable human beings to achieve a just life, while – to the extent
possible – honoring the asserted rights of God.111 In this context, the
commitment to human rights does not signify a lack of commitment to
God, or a lack of willingness to obey God. Rather, human rights become a
necessary part of celebrating human diversity, honoring the vicegerents of
God, achieving mercy, and pursuing the ultimate goal of justice.

ISLAM AND THE PROMISE OF HUMAN RIGHTS

I have argued that God’s sovereignty is honored in the pursuit of a just
society and that a just society must, in pursuit of mercy, respect human
diversity and richness and must recognize the immunities that are due to
human beings. I have justified this position on Islamic grounds, and, while
acknowledging that this approach is informed by the interpretive traditions
of the past, it is not the dominant approach to the subject or even a well-
established approach among Muslims in the modern era. Unfortunately,
the only well-established approaches to the subject today are the apologetic
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and puritan approaches. As far as contemporary discourses are concerned,
they are replete with unjustified assumptions and intellectual shortcuts that
have seriously undermined the ability of Muslims to confront such an
important topic as human rights.

In addition, partly affected by Muslim apologists, many Western
scholars repeat generalizations about Islamic law that, to say the least, are
not based on historical texts generated by Muslim jurists. Among those
unfounded generalizations are the claims that Islamic law is concerned
primarily with duties, and not rights, and that the Islamic conception of
rights is collectivist, and not individualistic.112 Both claims, although they
are often repeated, are somewhat inconsistent, but more importantly, they
are not based on anything other than cultural assumptions about the non-
Western “other.” It is as if the various interpreters, having decided on what
they believe is the Judeo-Christian or perhaps Western conception of
rights, assume that Islam must necessarily be different.113 The reality,
however, is that both claims are largely anachronistic.

Premodern Muslim jurists did not assert a collectivist vision of rights,
just as they did not assert an individualistic vision of rights. They did speak
of al-haqq al-‘amm (public rights) and often asserted that public rights
ought to be given preference over private entitlements. But as a matter of
juristic determination, this amounted to no more than an assertion that the
many should not be made to suffer for the entitlements of the few. For
instance, as a legal maxim, this was utilized to justify the notion of public
takings or the right to public easements over private property. This prin-
ciple was also utilized in prohibiting unqualified doctors from practicing
medicine.114 But, as noted above, Muslim jurists did not, for instance,
justify the killing or the torture of individuals in order to promote the
welfare of the state or the public interest. Even with regard to public takings
or easements, the vast majority of Muslim jurists maintained that the indi-
viduals affected are entitled by the state to compensation equal to the fair
market value of the property taken.

Pursuant to a justice perspective, one can argue that a commitment to
individual rights, taken as a whole, will accrue to the benefit of the many
(the private citizens) over the few (the members of ruling government). I
do believe that the common good is greatly enhanced, and not hampered,
by the assertion of individual rights, but this point needs to be developed
in a more systematic way in a separate study.115 My point here, however, is
that the juristic notion of public rights does not necessarily support what
is often described as a collectivist view of rights.116
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Likewise, the idea of duties (wajibat) is as well established in the Islamic
tradition as the notion of rights (huquq) – the Islamic juristic tradition
does not show a preference for one over the other. In fact, some pre-
modern jurists have asserted that to every duty there is a reciprocal right,
and vice versa.117 It is true that many jurists claimed that the ruler is owed
a duty of obedience, but they also, ideally, expected the ruler to safeguard
the well-being and interests of the ruled. The fact that the jurists did not
hinge the duty to obey on the obligation to respect the individual rights of
citizens does not mean that they were, as a matter of principle, opposed to
affording the ruled certain immunities against the state. In some situations,
Muslim jurists even asserted that if the state fails to protect the well-being
of the ruled, and is unjust toward them, the ruled no longer owe the state
either obedience or support.118

The widespread rhetoric regarding the primacy of collectivist and duty-
based perspectives in Islam points to the reactive nature of much of the
discourse on Islamic law in the contemporary age. In the 1950s and 1960s,
most Muslim countries, as underdeveloped nations, were heavily influ-
enced by socialist and national development ideologies which tended to
emphasize collectivist and duty-oriented conceptions of rights. Therefore,
many Muslim commentators claimed that the Islamic tradition necessarily
supports the aspirations and hopes of what is called the third world. But
such claims are as negotiative, re-constructive, and inventive of the Islamic
tradition as is any particular contemporaneous vision of rights. In my view,
however, from a theological perspective, the notion of individual rights is
easier to justify in Islam than a collectivist orientation.

God created human beings as individuals, and their liability in the
Hereafter is individually determined as well. To commit oneself to safe-
guarding and protecting the well-being of the individual is to take God’s
creation seriously. Each individual embodies a virtual universe of divine
miracles – in body, soul, and mind. Why should a Muslim commit
himself/herself to the rights and well-being of a fellow human being? The
answer is because God has already made such a commitment when God
invested so much of the God-self in each and every person. This is why the
Qur’an asserts that whoever kills a fellow human being unjustly, it is as if
he/she has murdered all of humanity – it is as if the killer has murdered the
divine sanctity and defiled the very meaning of divinity.119

The Qur’an does not differentiate between the sanctity of a Muslim and
that of a non-Muslim.120 It repeatedly asserts that no human being can
limit the divine mercy in any way or even regulate who is entitled to it.121
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I take this to mean that non-Muslims, as well as Muslims, could be the
recipients and the givers of divine mercy. The measure of moral virtue on
this earth is who is able to come closer to divinity through justice, and not
who carries the correct religious or irreligious label. The measure in the
Hereafter is a different matter, but it is a matter that is in the purview of
God’s exclusive jurisdiction.

Does it matter what the general world community has come to believe
are the minimal standards of conduct that ought to be observed when
dealing with human beings? Concretely, does it matter if the world
community has come to see the cutting of the hands of the thief, the
stoning of an adulterer or adulteress, or the male privilege enjoyed in
matters of divorce or inheritance to be violative of the basic standards that
should be observed in dealing with human beings? It is relevant if the
concept of mercy and human diversity is going to be taken seriously. The
real issue is that as Muslims we have been charged with safeguarding the
well-being and dignity of human beings, and we have also been charged
with achieving justice.

If my argument is sound, dignity and justice need compassion and
mercy. Muslims are charged with the obligation to teach mercy, but in the
same way that one cannot learn to speak before learning to listen, one
cannot teach unless one is also willing to learn. To take the ethic of mercy
seriously, we must first learn to care, and this is why it does matter what
humanity at large thinks of our interpretations and applications of the
divine mandate. If other humans cannot understand our version of mercy,
then claiming cultural exceptionalism or relativism, from a theological
point of view, avails us nothing. This is especially so if we, as Muslims, are
engaging the rest of humanity in a collective enterprise to establish
goodness and well-being on this earth. Considering the enormous diversity
of human beings, we have no choice but to take each contribution to a
vision of goodness seriously, and to ask which of the proffered visions
comes closer to attempting to fulfill the divine charge.

Yet we cannot lose sight of the fact that, as human beings, the charge,
and ultimate responsibility, is ours. This means that, acting upon the duties
of vicegerency on this earth, we must take the imperative of engaging in a
collective enterprise of goodness seriously, and in doing so we must be
willing to persuade and be persuaded as to what is necessary for a moral
and virtuous existence on this earth. God will most certainly vindicate
God’s rights in the Hereafter in the fashion that God deems most fitting,
but, on this earth, our primary moral responsibility is the vindication of
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the rights of human beings. Put this way, perhaps it becomes all too
obvious that a commitment in favor of human rights is a commitment in
favor of God’s creation, and ultimately, it is a commitment in favor of God.
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Muhammad al-Mawardi, Adab al-Dunya wa al-Din, ed. Mustafa al-Saqqa
(Cairo: n.p., 1950), pp. 116–127; Abu Hamid al-Ghazali, al-Iqtisad fi al-
I‘tiqad (Cairo: n.p., 1320 AH), p. 106. In Islamic jurisprudence,
government is contractual. In theory, a ruler should come to power
through a contract between the governor and governed, or the people
who represent the governed.

82. Qur’an 49:13.
83. Qur’an 11:119.
84. In the approach I am advocating, deontology is prior to law, and moral

commitments preempt legal rules. I distinguish my approach from the
reformative efforts of a large number of modern Muslim scholars.
Several Islamic reformers have argued that Islamic laws must be changed
in the contemporary age in accord with the maslaha (public welfare) –
whatever is good for Muslims is good for Islamic law. I must confess that
I find this functionalist view of law, and perhaps teleological view of
ethics, opportunistic and troubling. It seems to me that there are moral
values, such as the wrongfulness of torture, that are absolute and right, in
and of themselves, regardless of the good that comes out of following
such moral rules. In this regard, among other things, I would argue that
moral rules are based on potentialities of harm and good, and that, when
thinking about moral rules, such potentialities are more important than
the actual harm suffered or good achieved. For instance, torture is wrong
because of the potential for injustice that it creates, and that it is morally
irrelevant, whether in a given situation torture does, in fact, generate
more good than harm. In contrast to a deontological view of morality, a
teleological view tends to look to the consequences of acts in order to
ascertain what is good, and also right. Some theorists have argued that in
a deontological view, right is prior to good, and in a teleological view,
good is prior to right. A deontological view does not interpret “the right”
as that which maximizes “the good”; rather, a moral constraint is
considered right regardless of the utilitarian consequences to which it
might lead. Although I am not prepared to develop this point in this
chapter, for the sake of clarity I should note that I tend to think that
deontological views of morality are more consistent with Islamic
theology than teleological views. However, in my opinion, even under a
deontologial view, it is possible to realize moral virtues imperfectly, and
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it is also possible to have higher-order and lower-order moralities, as well
as inherent and derivative moralities.

Importantly, in this chapter, I have avoided reengaging the old debate
between two premodern Muslim sects, the Mu‘tazila and Ash‘ariyya,
about whether, in cases of conflict between morality and the text, which
of the two gets priority. The Mu‘tazila argued that morality is prior to the
text, and therefore it should always take priority over the text. On the
other hand, arguing that the text is prior to morality, the Ash‘ariyya
maintained that the text defined morality. According to the Ash‘ariyya,
there is no such thing as morality that exists outside the text.
Furthermore, the Mu‘tazila tended to adopt a deontological view of
morality, while the Ash‘ariyya leaned toward a teleological view of right
and wrong. The debate between the two schools of thought focused on
whether God is obligated to give effect to morality, and whether God is
bound by moral standards. The Ash‘ariyya maintained that since God is
not bound by any moral standards, there is no need to investigate moral
issues other than through the text. The text will clearly explicate, and
strictly define, morality. The Mu‘tazila, however, contended that morality
is recognizable by reason or intuition, and not by text alone. According to
the Mu‘tazila, God, as well as human beings, is bound by moral rules, and
therefore any religious text that is inconsistent with universal moral stan-
dards must have been either inaccurately transmitted or imperfectly
understood. In other words, in the view of the Mu‘tazila, God does not
violate morality, and it is human error of transmission or comprehension
that is responsible for the erroneous impression that God has violated a
moral rule. For my purposes, I think it is not necessary to resolve this
debate. The Qur’an clearly identifies certain moral virtues as binding,
and invites humans to explore and study these virtures. In my view, God
is not bound by moral virtue; God is the embodiment of moral virtue.
Beauty and moral virtues are what God is, and moral virtues are inherent
to the very concept of divinity. If God describes Godself as just or
merciful then this is what God is. Can God alter God’s character and
become something other than what God said He is? This possibility is too
speculative to be worthy of discussion, and we, as human beings, have no
basis for thinking that it is even possible. In many ways, I see the issue in
more straightforward terms than the classical approaches adopted by the
Mu‘tazila or Ash‘ariyya. In my view, God’s moralities and virtues are
inseparable from God, and they are unalterable because God is unal-
terable. As such God’s morality is binding on all, in the same way that
God is present for all. Divinity is approached, in my view, through
studying the divine moral imperatives, and not the rules of law because
morality is prior to law, in the same way that God is prior to anything,
including the text, law, or creation. In my view, the primary commitment
of a Muslim should be to God, and God’s moral essence, and not to the
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specific rules of law. Therefore, if there is a conflict between the morality
of a legal rule, and our moral conception of God, it is the latter that must
take priority.
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