 
[bookmark: _GoBack]Construction projects are complex and multifaceted. Likewise, the law governing construction is complex and multifaceted. Aside from questions of what one can do in construction, there looms also the question of what one may do—that is to say, what the law of construction allows. 
(Thomas et al, 2014: 1)
Introduction
In this report we will present the reasons behind the imperative nature of contracts and their importance to construction industry and commerce in general. ‘Contract law governs the enforcement of voluntary agreements between parties and resolution of disputes that arise under such agreements’ (Kelley, 2012: 15). We shall analyze the importance of contracts to the industry and try to spell out the sometimes-severe economic implications of not fully discharging of your contractual agreements. ‘Under contract law, if a contract states that time is of the essence, the provision in the contract that sets the time of performance is an essential term of the contract, such that the breach of the provision allows the non-breaching party to terminate the contract’ (Kelley, 2013: 112). We intend evaluate and understand the crucial building blocks of construction contracts whilst utilizing the case law of importance to the construction industry and contract law in general. In this essay we will focus our analysis on British and American construction and contractual law. As The Federal Government of the United States of America has been the largest procurer of construction services word wide. According to Smith ‘numerous fundamental principles of construction law have their genesis in federal government construction contracts’ (Thomas et al, 2014: 4).

Brief History of CCL
The use and interpretation of contracts is nothing new. Contracts much like construction work of sorts have been around for as long as we have essentially. ‘Before the Industrial Revolution construction involved only handful of technologies – such as bricklaying, carpentry, thatching and stone masonry’ (Murdoch & Hughes, 2008: 2). It could be said that since one party realized they could make an agreement with another party to complete a task the purveying party could not carry out himself, in return for remuneration. Then, a contract has essentially been born, only in recent history has an official form of general contract been used. “In the UK, General contracting has been around since the early 19th century when Cubitts in London first began to offer the services of a general contractor” (Spiers in Murdoch & Hughes, 2008:26). They have both continued to evolve through human history and have become historically entwined to each other. ‘The basic concept of contractual rights and duties and the legal principles governing the interpretation and enforcement of contracts have been established for centuries in English and American common law’ (Thomas et al, 2014: 4). The United Kingdom and the United States of America have been two of the biggest economies in modern industrial civilization. Therefore, they have played historically substantial roles in the standards, rules and laws that have come to govern modern trade and industry, construction law and contract law in general. ‘English law in general rarely finds difficulty in constructing a contract from any circumstances which evidences a mutual exchange of obligations’ (Uff, 2009: 155). We can argue that contracts and contract law surrounding the construction industry have been shaped heavily by these two countries.

Importance of Construction Contracts 

Construction contracts play an intrinsic role in the industry. As without them we would not be able to govern the large and ever complicating factors that make up modern construction contracts. Kelley In her work has consequently said ‘In legal terms, a contract is a promise that the law will enforce. A typical construction contract contains at least two reciprocal promises: the contractor promises to perform the work specified in the contract, and the owner promises to pay the contractor for that work’ (Kelley, 2012:51) Modern construction projects have grown to massive scales and involving so many parties and massive budgets. ‘Today many large projects are undertaken by two or more entities acting in a “joint venture” in law this usually amounts to a partnership or specially formed company’ (Uff, 2009:134). There have been two commonly used forms of contract set up by bodies formed from this field of work in the United Kingdom these being the JCT form, (Joint contract tribunals) and ICE form (Institute of Civil Engineers). Both these bodies make up numerous forms of contract that play pivotal roles in developing the necessary contractual agreements that facilitate day to day running of this industry. Lawrence and Lorch claimed that ‘the continuing development of science and technology has led to the emergence of many new specialist skills’ (Lawrence & Lorch in Murdoch & Hughes, 2008: 28). Therefore, showed that ‘it is a basic tenet of organizational theory that increasing complexity in the environment of an organization should be matched by an increasingly complex organizational structure’ (Lawrence & Lorch in Murdoch & Hughes, 2008: 28). There are many aspects to which these contracts play a part but we will focus on how they bound contracted parties to terms set for payment of services provided. There can be many implication of not carrying out the terms set within a contract, which is why it is important to have realistic and specific agreements in place when contracting with another party. As Cobb highlighted ‘construction contracts normally require agreement on work scope, price, payment terms and time for performance’ (Cobb, 2015: 24). Whilst further indicating ‘be clear whether you have accepted an offer as acceptance can be by conduct’ (Cobb, 2015: 24).  Murdoch and Hughes have stated that ‘the primary obligation upon the employer is to pay the contractor the sum of money which form the consideration for the contract’ (Murdoch & Hughes, 2008: 201). What is more, ‘money must be paid promptly and fully unless there are specific reason for withholding it’ (Murdoch & Hughes, 2008: 201). As the construction contract is a heavily time bound process, a contractor not dutifully discharging his contract in timely manner can incur financial penalties or worse.  MacRoberts in his work on the matter has said ‘the phrase “time of the essence” is one that is much used but often without much understanding’ (MacRoberts, 2014: 142).  Consequently:
The need to do something by a specified date or time does not of itself make time of the essence. However, if the contract specifically makes time of the essence, the failure to complete the works by the stipulated date amounts to a material breach of contract that entitles the innocent party to rescind the contract and claim damages. 
(MacRoberts, 2014: 142). 

Although Kelley has expressed that “time is of the essence” clauses hold less weight in the construction industry itself, ‘Courts are likely to hold that time for completion is a material element of the contract and will allow the owner to terminate contract if there is a significant delay in completion’ (Kelley, 2013: 114). This shown in the case of, Parkin v Thorlord where Lord Rommilly concluded:

That a “contract is undoubtedly construed alike both in equity and at law". Accordingly, while an express agreement for time to be of the essence added nothing at law, time was of the essence in equity because the agreement made an order of specific performance inequitable.
 (Rommily in McMeel, 2007)


Essential Elements of construction Contracts

It is often assumed that a binding contract should be in writing. This common misconception is drawn upon due to people believing that contracts are specifically written agreements, when in reality they are not. ‘A contract is thus used in all transactions in which one person bargains with another, even if the subject matter seems to be trivial’ (Owen, 1997: 47). It cannot be argued that having nothing in writing means, you cannot take legal action for a contract not being dutifully discharged. Owen has purported to the reason being that ‘this is not simply because they had nothing in writing’ but ‘this is because they cannot provide the evidence to support their case, be it written or oral or any other sort’ (Owen, 1997: 47). 
The three core pillars that provide the support to any binding contract are agreement, consideration and an intention to be bound by accepted agreement. 
Without these three vital elements we would not have effective contractual agreements that go unnoticed almost everyday. Other elements come into play when considering validity of a contract such as True consent.

For practical purposes, the law applicable to construction projects falls into three major categories: contract, tort, and statutory/regulatory. Contract law may seem intuitively logical, at least on the surface. Tort law may not seem logical in application, but it is an omnipresent influence on any construction project. Statutory or regulatory law generally applies to construction simply because some governing body has said it should, whether the application is logical or not.
(Thomas et al, 2014: 1)
Scenarios
In the next portion of our report we intend to explore three scenarios that have arisen within a construction site. We shall example case study, law and the consequences and action in examined situations. 
A contractor decides to burn waste on site without license
A wide number of issues could arise from this situation. We shall scrutinize the consequences of carrying out such an act without obtaining appropriate license. In doing so, a contractor could be making a nuisance and even deemed negligent in some cases.  Legislation in place covering this type nuisance includes the Environmental Protection Act 1990.  Owens in her work on the matter indicated ‘builders should ensure that any burning of is done without causing a private nuisance and without it becoming a hazard which could cause accidents and thereby liability for negligence’ (Owen, 1997:204).  Under the Clean Air Act of 1956, if this offence was carried out in a smoke controlled area where without a permit the act could be considered a form of strict liability. This situation would likely amount to breach of contract and lead termination ‘where any party fails without lawful excuse to perform fully and exactly a contractual obligation, that party is guilty of a breach of contract’ (Murdoch & Hughes, 2008:141). You can establish in case of Ryland v. Fletcher [1868] which set the standard in law for strict liability, that the Employer could, also, be considered negligent and liable if the fire had spread or caused injury or damage to property. Firstly, evaluating the duty of care the Employer this could be the owner of the land, or even the main contractor on a construction site who is responsible. Both would have a duty of care under the Occupier Liability Act 1957, ‘if a fire started and spreads and negligence is proved, the occupier is responsible not only for his own actions but also for those of his employees or independent contractors’ (Owen, 1997:210).  Utilizing the case of H & N Emannuel v. GLC 1971, we can evaluate that council who allowed the demolition contractor who contracted by the Ministry of Works had negligently allowed a fire to spread and cause damage.  Therefore, we can conclude that council GLC was liable as the occupier. 
Site broken into material disturbed and removed, perpetrator injures himself onsite
In this part we will assess the implication of the aforementioned scenario. A person breaking into the site and removing or disturbing materials is covered by the area in tort law known as trespass. Owen has succinctly defined this tort as ‘trespass to land is committed by someone who intentionally goes onto land in the possession of another, or, having been asked to leave, remains’ (Owen, 1997:205). By committing trespass and then removing or disturbing items this act could also come under criminal law, as the perpetrator committing tortious act may become criminally liable under the Criminal Damage Act 1971, if they did damage property. Furthermore, they could be prosecuted under the Theft Act 1968 for the removal of property from the site in question. Owen has expressed that  ‘there is no need to prove that the trespasser did any real damage, because the tort is actionable per se (for itself)’ (Owen, 1997:206). The criminal act carried out by trespasser would be prioritized over any private tort that could be held against the perpetrator. If the person in question injures themselves during their trespass this would open up whole new realms of tort. We can analyze through our reading that if someone did injure himself or herself we would be going into Occupiers Liability Act of 1984. This legislation was brought in to cover the responsibility of “the occupier” the person who is responsible for the site holds a duty of care in relation to any visitors whether they enter legally or not. Galbraith and Stockdale have stated ‘under the 1984 Act, “premises” and “occupier” are defined in the same way as the 1957 Act. Accordingly ‘the duty under the act is owed to persons “other than visitors”, and the duty consists of taking such care as is reasonable in all the circumstances of the case to see that non visitor does not suffer injury on premises by reason of the danger concerned’ (Glabraith & Stockdale, 1993:248).  We can utilize the case of Pannett v McGuinness & Co Ltd (1972) (Glabraith & Stockdale, 1993:249), where a child was injured on a bonfire on a demolition site and the occupier was deemed liable for the injuries caused during this trespass, as they had not sufficiently set out to avert any danger that could of arisen from their act.

Conclusions 
In our report we have tried to cover such areas as the history of contract law. Furthermore, covering the crucial role it plays in necessitating the smooth running of the somewhat complicated nature of contract law surrounding the construction industry itself. We discovered that if it were not the vital roles played by the modern industrial nations of the United Kingdom and America we would not have most laws and rules that dictate the industry standards.  We have attempted to present the reasoning as to why contract are so important to the construction industry. In conclusion we can see that the contract is the glue that bonds the industry together to allow it grow and fulfill it ever expanding role in modern society.
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