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It is sometimes argued that diversity in the judiciary is of little importance: what matters is that judges are experts and make sound decisions. However, judges have considerable power to make decisions that matter both constitutionally and to the lives of ordinary people.

With specific reference to Supreme Court Justices, to what extent do you agree with the stance that diversity is of little importance?


This essay will address the issue of diversity in the judiciary and the fact that the decisions made by judges affect the lives of “ordinary” people as well as on a constitutional level. It is argued by some that ‘diversity is of little importance’ in regard to the supreme court justices in particular, which will be explored further by answering questions such as: the role of the supreme court justice and their powers, their ethnicity, gender, age and whether this makes an impact as to how decisions are made, how the justices are selected and via what process, how the supreme court justices are currently comprised of – including some demographic variables; and additionally, if there are any apparent problems with the supreme court justices (or any of the aforementioned) and if so, if anything has been done to rectify or attempt to rectify any problems identified.  


To first address the key terms in the essay title, the “Supreme Court” was established in 2009 after the Constitutional Reform Act 2005 replaced the House of Lords as the highest court of appeal for both civil and criminal cases nationally (Allbon, 2020). The Constitutional Reform Act 2005 placed a statutory duty for the judiciary to be independent from the government – this prohibits influences on any decisions made and ensures the doctrine of “separation of powers” is adhered to. 
According to the Courts and Tribunals Judiciary (2022;1), there is an independent Judicial Appointments Commission of whom select potential candidates based solely on merit and claims to be “modern, open and transparent”.

Prior to the creation of the Supreme Court, the twelve Law Lords sat in the House of Lords. This could not abide by the ‘separation of powers’ as the judges held the power to influence government legislation as well as hear cases. The Supreme Court of the United Kingdom acquired the jurisdiction for all aspects of law for all criminal cases in England, Wales and Northern Ireland and all civil law cases in the United Kingdom from the first of October 2009. From this date the Justices were prohibited from voting in the House of Lords (UK Parliament, 2022). 

According to the Ministry of Justice (2021), between 2020-2021, for all legal Judicial Appointments Commission (JAC), there is no evidence to suggest a disparity in regard to gender. Forty-three percent of applications were from women and women accounted for forty-four percent of recommendations. The recommendation rates for women were approximately seventeen percent lower than for men. 
However, there is evidence to suggest that women are underrepresented in the courts judiciary with only a third of court judges being women, and a lower figure of twenty-nine percent in senior court appointments as of April 2021. 

As far as ethnicity is concerned, Black, Asian and minority ethnic representation is lower across legal professions in general. According to statistics from the Ministry of Justice (2021), there is a significantly lower recommendation rate in comparison to white candidates. 
Although, there has been an improvement since 2014 with five percent of judges from Asian backgrounds, one percent from Black backgrounds, two percent from mixed ethnicity backgrounds and one percent from other minority backgrounds. The percentage of senior court appointments is lower again at four percent. According to the statician’s comments, the Judicial Appointments Commission (JAC) can select a person to increase judicial diversity even if two persons are of equal merit using the Equal Merit Provision which was introduced in 2013 by the Crime and Courts Act 2013.

To the House of Commons, in the Rainbow Lecture on Diversity, Lord Neuberger (2014, p.7) stated that:

	“The country must have the best judges possible, and merit is therefore a standard which cannot be undermined. Diversity is sometimes said to be the enemy of merit. I do not agree: provided that diversity is properly invoked, it is not merely consistent with merit: it reinforces merit.”

Lord Nerberger (2014) holds with the view that with the increase in inclusiveness, there will be an increase of the confidence in the judicial system. 
He further stated that this situation is getting better and gives credit to the Judicial Appointments Commission but at the same time suggests that it should not just be left to them. 
The notion of “mentoring schemes” have been discussed and is suggested that they should be used more. Nerberger also makes reference to the less privileged: economically, socially and in their educational background – which does seem to be brushed off and blamed by the society in which we live in, class and educational system. 

To address the statement in the essay title: “judges have considerable power to make decisions that matter both constitutionally and to the lives of ordinary people”, the most pivotable case to be heard by the UK Supreme Court, in a unanimous judgment of eleven Justices was in R (on the application of Miller) v The Prime Minister; Cherry and others v Advocate General for Scotland [2019] UKSC 41. It was ruled in this case that the Prime Minister, Boris Johnson, and his action of proroguing Parliament for five weeks before the UK deadline to leave the European Union was unlawful and unconstitutional. This caused much controversy, however, epitomized the powers of the Supreme Court to oversee the Executive (Tridimas & Tridimas, 2020). 



The stance that diversity is of little importance in the Judiciary can be challenged. 
When looking at research in American Supreme Court diversity, Bannon and Keith (2022) cites the promise made by President Biden to nominate a Black woman to the Supreme Court. 
It is argued that diversity within the judiciary increases trust in the justice system, particularly within communities of whom are underrepresented. It is said that if a bench of judges with a broad range of life experiences are presented, it will promote jurisprudence. 
Sen (2021) argues that diversity in the judiciary is important and are important for three main reasons. Reason one being that judges of different backgrounds bring different perspectives.
For example, Cox and Miles (2008) found in their study that white judges are less likely to vote in favor of plaintiffs than black judges. 
In another study conducted by Farhang and Wawro (2004), they found that courts of appeal judges of whom are men are less likely to side with the plaintiffs than women and on a three-judge panel, the probability that the panel will rule in favour with the plaintiff increases. 
Reason two, according to Sen (2021) is that diversity contributes to healthy decision making. 
To exemplify, in Boyd et al (2010), it was found that in sex discrimination cases, if there are no women on the panel, they are less likely to rule in favour of the plaintiff. The third reason diversity in the judiciary is important is that it enhances respect and legitimacy as it would result in a more widespread respect for the rule of law and that if courts were more diverse in that they reflect the population in terms of demographics, education and personal experience, the more likely it will be that they will be able to cater for the population for which they serve. 

To improve Judicial diversity, the Courts and Tribunals Judiciary (2020) have published a “Judicial Diversity and Inclusion Strategy” for 2020 to 2025. 
There are many goals and objectives that are set out in this strategy to increase the number of applicants for judicial appointment from non-traditional backgrounds. 128 judges have volunteered to be a Diversity and Community Relations Judge. The Lord Chief Justice is also a member of the Judicial Diversity Forum along with the Chair of the Judicial Appointments Commission, The Lord Chancellor, the Chair of The Bar Council, the President of The Law Society and others. The core objectives of the Judicial Diversity Forum are to: “create an environment in which there is greater responsibility for and reporting on progress in achieving diversity and inclusion; supporting and building a more inclusive and respectful culture and working environment within the judiciary; supporting and developing the career potential of existing judges; and supporting greater understanding of judicial roles and achieving greater diversity in the pool of applicants for judicial roles”-  (Courts and Tribunals Judiciary, 2020).

To conclude, this essay has outlined the role of the United Kingdom’s role of the Supreme Court. How the Supreme Court came into existence via the Constitutional Reform Act 2005 and separation of powers has been explained. An example of how the Supreme Court can make constitutional decisions has been exemplified. In addition, some statistics of the apparent lack of diversity in gender and ethnicity has been provided along with a comparison with studies of judiciary diversity for context as to the reason why it is important to have diversity within the judiciary. In recent years, there seems to be an improvement with inclusion with gender and ethnic minority measures in place to meet aims and objectives to tackle the issue of diversity with the 2020-2025 Judicial diversity and inclusion strategy to increase the number of applicants for judicial appointment from non-traditional backgrounds. 


References

Allbon, E. (2020). English Legal System. London: Pearson Education. 

Bannon, A, and Keith, D. (2022) ‘What Research Shows About the Importance of Supreme Court Diversity’. Available at: https://www.brennancenter.org/our-work/analysis-opinion/what-research-shows-about-importance-supreme-court-diversity. (Accessed: 21st February 2022).

Boyd, C. L., Epstein, L and Martin, A. D. (2010). ‘Untangling the Causal Effects of Sex on Judging’.  American Journal of Political Science 54(2):389–411.

Courts and Tribunals Judiciary (2020). ‘Judicial Diversity and Inclusion Strategy 2020-2025’. Available at: https://www.judiciary.uk/wp-content/uploads/2020/11/Judicial-Diversity-and-Inclusion-Strategy-2020-2025-v2.pdf. (Accessed: 28th February 2022).

Courts and Tribunals Judiciary (2022). ‘The Supreme Court’. Available at: https://www.judiciary.uk/about-the-judiciary/the-justice-system/the-supreme-court/. (Accessed: 15th February 2022).

Cox, A, B. and Miles, J. T. (2008). ‘Judging the Voting Rights Act’. Columbia Law Review 108(1):1–54.

Sean, F and Wawro, G. (2004). ‘Institutional Dynamics on the U.S. Court of Appeals: Minority Representation Under Panel Decision Making’. Journal of Law, Economics, and Organization 20(2):299

Sen, M. (2021) ‘Written Testimony on the Importance of Judicial Diversity’. Available at: https://scholar.harvard.edu/files/msen/files/sen-written-testimony.pdf. (Accessed: 27th February 2022)

Lord Neuberger (2014) ‘Rainbow Lecture on Diversity: House of Commons’. Available at: https://www.supremecourt.uk/docs/speech-140312.pdf. (Accessed: 27th February 2022)

Ministry of Justice (2021) ‘Diversity of the Judiciary: Legal professions, new appointments and current post-holders – 2021 Statistics’. Available at: https://www.gov.uk/government/statistics/diversity-of-the-judiciary-2021-statistics/diversity-of-the-judiciary-2021-statistics-report#fn:15. (Accessed: 27th February 2022).

Tridimas, C. P. and Tridimas, G. (2020) ‘Is the UK Supreme Court rogue to un-prorogue Parliament?’. European Journal of Law and Economics. 49, pp.205-225. Available at: https://link.springer.com/article/10.1007/s10657-020-09647-5. (Accessed: 1st March 2022)

UK Parliament. (2022) ‘Membership of the House of Lords’. Available at: https://www.parliament.uk/about/mps-and-lords/about-lords/lords-types/law-lords/. (Accessed: 1st March 2022)
2

