


In this assignment the purpose is to show an understanding on occupier’s liability, as well as relevant legislation, the relationship between law and policy decisions, and to which extent people are protected against unfair claims by those who go onto their property. A Comparison on both acts (1957 and 1984) will be carried out. 

The definition of occupier is someone who has control of a property. This person owes a duty of care to anyone who lawfully enters the premises. These people are divided into two categories, invitees and licensees. To anyone who has control over a property, if there is any failure on his behalf to care, it may result in injury which will then come back to him as he is liable. There can be more than one occupier, and, in this case, everyone would be held liable. (Stephenson, 2000)

The definition of premises is a place that someone owns. It includes any vehicle, vessel, aircraft, or hovercraft. It can also be any offshore installation, any renewable energy installation, or any tent and moveable structures. 
(Police and Criminal Evidence Act 1984, 1991)


The definition of a trespasser is someone who decides to go onto someone’s property without being granted permission, or not invited. They are entering at a risk of getting caught or facing a danger. 
(LawTeacher.net, 2018)


In the law of torts, volenti non-fit injuria means, the plaintiff knows of the risks and knowing the risks they have voluntarily agreed to suffer the harm. It is a defence for the defendant to escape liability. The person who commits a wrong is known to be “exempt” when using this defence. An example of a case for this is Hall v Brookland 919320 All E.R, Rep 208. The plaintiff attended a car race, which resulted in two cards colliding, causing a collision, the plaintiff who was sitting in the audience ended up getting injured because one of the cars went flying into the audience. So, this is volenti non-fit enjuria because he consented to attending an event which had a risk, which he was fully aware of, therefore no one was at fault but himself. This is a part of the Section 1 (6) OLA 1984. 
(Tiwari, n.d.)

The occupier’s liability act 1957 is for visitors. 
“An Act to amend the law of England and Wales as to the liability of occupiers and others for injury, or damage resulting to persons or goods lawfully on any land or other property from dangers due to the state of the property or things done, or omitted to be done there, to make provision as to the operation in relation to the Crown of laws made by the Parliament of Northern Ireland for similar purposes or otherwise amending the law of tort, and for purposes connected therewith”. 
(Occupiers’ Liability Act 1957, 1991)

If there is a person who is entering someone’s premise’s they must follow this, 
“a) Section 2(1) of the Countryside and Rights of Way Act 2000, or 
b) An access agreement or order under the National Parks and Access to the Countryside Act 1949”. 

The occupier and visitors must follow this, 
“a) The obligations of a person occupying or having control over any fixed or moveable structure, including any vessel, vehicle or aircraft, and 
b) The obligations of a person occupying or having control over any premises or structure in respect of damage to property, including the property of persons who are not themselves his visitors”. 
(Occupiers’ Liability Act 1957, 1991)

The occupier’s liability act 1984 is for people that are not “lawful visitors” 
“An Act to amend the law of England and Wales as to the liability of persons as occupiers of premises for injury suffered by persons other than their visitors; and to amend the Unfair Contract Terms Act 1977, as it applies to England and Wales, in relation to persons obtaining access to premises for recreational or educational purposes” 
(Occupiers Liability Act 1984, 1991)

All occupiers must follow, 
“(1) The rules enacted by this section shall have effect, in place of the rules of the common law, to determine —
(a)whether any duty is owed by a person as occupier of premises to persons other than his visitors in respect of any risk of their suffering injury on the premises by reason of any danger due to the state of the premises or to things done or omitted to be done on them; and
(b) If so, what that duty is.

An occupier of premises owes a duty to another (not being his visitor) in respect of any such risk as is referred to in subsection (1) above if —
(a)he is aware of the danger or has reasonable grounds to believe that it exists;
(b)he knows or has reasonable grounds to believe that the other is in the vicinity of the danger concerned or that he may come into the vicinity of the danger (in either case, whether the other has lawful authority for being in that vicinity or not); and
(c)the risk is one against which, in all the circumstances of the case, he may reasonably be expected to offer the other some protection.”.
(Occupiers Liability Act 1984, 1991)

The differences between the 1957 Act and the 1984 Act is that one is for visitor’s (1957) and one is for people that are not visitors, typically known as trespassers (1984). The 1957 act focuses mainly on lawful visitors and makes sure that they get the correct duty of care, it has nothing to do with trespasser, whereas the 1984 was more aimed towards trespassers. 

The 1957 Act also looks at not only land and buildings, but fixed and moveable structures as well as vessel, vehicles or aircraft. The protection of damage also includes death, personal injury and damage to property. The 1984 act will even protect those with criminal intentions, it was originally a law for child trespassers, but over the years it grew to any form of trespasser. It is only a lower level of protection compared to the 1957 act. 
(LawTeacher, 2013)


When someone owns property, they must have a contract and on this contract, it will state who can enter or use the property. If the occupier allows people to come onto his land, then it is clear that they owe the visitors a duty of care. He must be willing to accept full responsibility for him and others if anything was to occur. 
(Occupiers' Liability Act, 2012)

A good example is a landlord who is renting out his properties. When he has tenants staying in his properties, it is his duty to look after them and to meet certain standards. He must make sure it is a safe place to stay in and keep on top of the maintenance. If there is anything wrong, it must be repaired right away. If he does this, then he is avoiding all of the dangers that could possibly happen and nothing will come back on him. This comes under the Section 4 Defective Premises Act 1972. 
(Occupiers' Liability Act, 2012)

When it comes to the nature of duty, if the claimant chose to act “recklessly” then they cannot expect to succeed in their case as they would be held liable. One of the cases in relation to this is Tomlinson v Congleton. This involved a young man who decided to take a dive into the lake, and he ended up hitting his head at the shallow end. Swimming was not allowed at the destination, but he still chose to go ahead and do it, knowing what the dangers were. The claim failed under the 1984 Act. 
(Reddiford, 2013)



If there is a visitor who is not permitted to be on someone’s property, there is a possibility that an occupier can escape from having full liability, especially if they can prove that they had no right to enter. A person who is not allowed to enter a property is known as a trespasser. A trespasser is given no protection, they are entering at their own risk. To a certain extent the 1984 Act will protect them, in certain situations. Section 2 (5) also states this. 
(Hodge, 2002)


There are cases where the trespasser accepts the possible risks. Under section 1 (6), if this is the case then the occupier does now owe a duty to the trespasser. An example of this is, Ratcliffe v Mc Connell (1999), this is another pool incident, but the plaintiff was intoxicated and jumped into a pool where the warning signs were clear. Regardless of being intoxicated, the plaintiff was aware of the risk because of the signs, and it was winter, therefore he accepted and proceeded, which resulted in him losing the case. 
Even though they are trespassing and shouldn’t be on the property without being granted access, it is important that the occupier still makes it clear with warnings about possible dangers. Under Section 1 (5) by following the steps to giving out warnings to avoid possible dangers, they will become a reasonable person. 
(LawTeacher, 2013)




When independent contractors are involved, it is important that the occupier who employed them makes sure that it is a safe environment for them to work in. They have to take reasonable steps to ensure that the work has been done properly. On the principles of negligence, the occupiers are held liable for everyone that they employ, they must do checks with the contractors to ensure everything is going fine. This is part of the Section 2 (4) (b) occupier’s liability Act 1957. An example for this case is Woodward v Mayor of Hastings (1954) where a schoolboy fell on the icy step, which was cleaned by a cleaner, but obviously they hadn’t taken extra steps to make sure that the job was done correctly. It wasn’t made clear that the cleaner who done the job was an independent contractor, but even so, the school employed the contractor, therefore they are partially at fault too. They should have covered their obligations to ensure that the job was done properly and that it was a safe area to avoid risks. 
(Hodge, 2002)

Occupier’s must always put warning signs up to warn others of a danger, this way it will cover them, as if they didn’t have warning signs, this could affect their liability. Although, even if the warning is clear, it may not be enough to back up the occupier’s duty in some cases. With Section 1 (5) the duty that is owed by the occupier for the visitors may be discharged if there is a warning of a possible danger. 
(Mullis and Oliphant, 1993)




The common duty of care is to make sure that all visitors will be safe using the premises that they came to visit, either by invitation or was permitted by the occupier. Another thing that occupiers must take into consideration is that, if kids are visiting, they will be less careful than adults, therefore must take extra precautions to make it child proof (only certain facilities, these may be places such as parks, theme parks, shops, outdoor activities, etc). He must take into consideration that different visitors will require more safety than others. 
(Occupier's Liability Act 1957, 1957)


Contributory negligence is another defence, it may reduce the damage under the Law Reform Act 1945. This is where the visitor fails to be responsible and doesn’t look out for their own safety. 
(Occupiers Liability, n.d.)

In tort there are many unfair case claims against the occupier. The occupier does everything that they can to protect visitors, but there comes a time where some visitors go against the rules, which ends up coming face to face with risks. But if the occupier has warned them and done their best to protect, then they are not at fault. An example of an unfair claim is Anderson v Imrie 2018 (quite a recent case). A woman was looking after a child (8 years old) who was playing with her son in the farm courtyard, while she was grooming her horse. She told the children to stay in the courtyard and to not go anywhere else on the farm. The woman went into the stable for a few minutes and the child climbed over a gate, into a race area and then onto a heavy iron gate. The gate detached and fell onto the child causing skull and brain injuries. Yes, the woman took full responsibility of the child, but the children were told not to wander off, meaning that there could be dangers, but they went against it, and this was the end result. The reclaiming motion of the case failed. Yes, she did breach a duty of care, but at the same time, she did warn the kids. 
(Anderson v Imrie, 2018)

To conclude after analysing occupier’s liability legislation and referring to some cases it seems to be a rather complicated legislation to understand as there are many loopholes when it comes to protection on unfair claims. For example, in the occupier’s liability act 1957, it was strictly just lawful visitors, whereas now, with the 1984 act, it covers trespassers. As mentioned, some people need more protection, such as kids, because in the Anderson v Imrie 2018 case, that was a prime example of kids not listening, or not being able to understand simple instructions to avoid danger, which is what occupier’s have to consider because they are more reckless than adults, they either don’t understand, or don’t listen. It is believed that now, there is more protection for occupier’s when it comes to a duty of care, for example, they are not liable if the visitor has made a choice to ignore the possible dangers, as long as they have given a warning. It was interesting to find out that the occupier does not have to be just one person, it could be more than one, which then means the liability is split, which then means they all have to be more cautious because if one of them make a simple mistake, it could affect the other occupier’s too. 
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