Judicial Independence

Montesquieu expressed the earliest desire for a ‘separation of powers’ to guard against tyranny and preserve liberty (Montesquieu, 2002). It will be argued that if one body has power above all there is the possibility of tyranny, with the separation of the Executive, legislative and the judiciary it is proposed that it would reduce the risk of tyranny and aide with enforcement of the law to be fair and free from bias and discrimination (Bok 2018). 
When referring to the separation of powers it is the idea that the Executive, Legislature and the Judiciary work independently of each other and as Montesquieu had stated this would be the ideal constitutional position for the law to be upheld and apply to all, not everyone shared this view however it has been suggested that in order for the ideal British constitution the institutions of the state should work closely together with very little or no separation as reported by Bagehot (2009). 
There are many countries that do not believe in a strict separation of powers and strive towards achieving compromise between the shared institutions of the state, nonetheless with the introduction of the Human Rights Act 1998 judges are now required to rule on sensitive human rights issues which may require questioning some constitutional boundaries this required a need for the judiciary have independence from other institutions of the State (Parliament, House of Lords, 2007).   
The need for an independent judiciary is central when referring to the ‘rule of law’ as indicated by Raz (2009). In works based on the principle firstly documented by Albert Dicey an eighteenth-century theorist it has been documented that the law should apply to all citizens that no persons or individual is exempt from the law and that all should be treated equally with right to a fair trial. It is the Judiciary’s sole purpose to enforce the law it could be debated that it may not be possible for the judiciary to uphold the law and it be fair to all if the Judiciary are not fully independent (Waldron, 2020).  
The notion of a separation of powers is still something that is desired today and is a defining principle of the Constitutional Reform Act 2005 which saw the role of the Lord Chancellor drastically change. Prior to the introduction of the Constitutional Reform Act the Lord Chancellor was a Cabinet Member, an active member of the Legislature and Head of the Judiciary it could be argued that this created an apolitical system (Stevens, 1999). 
The Constitutional reform act no longer allows the Lord Chancellor to serve as a judge and be removed as Head of the Judiciary and was also replaced as the Speaker in the House of Lords, it should be noted that prior to the introduction of the Constitutional Reform Act already in place is the House of Commons act 1975 that has prohibited any members of the judiciary from running for election to parliament, another very important safeguard to ensure that there is no conflict of interest; this alongside the changes brought in by the Constitutional Reform Act 2005 made the division of powers very clear. 
The change saw the appointment of the Lord Chief Justice who is now President of the Courts in England and Wales and head of the Judiciary. Under the terms of the Constitutional Reform Act 2005 came the introduction of an independent Judicial appointments commission, this meant that the appointment of Judges to the Judiciary was no longer a responsibility of the Lord Chancellor, resulting in a more diverse, stronger and independent Judiciary (Courts and Tribunals Judiciary, 2020). Judges of higher courts like those of the supreme court, will have a life or long tenure this safeguard was put in place to support any ruling made meaning that the judge in question will not receive any shortfall from either the executive or the legislative should the ruling be unfavourable to either party this can also be referred to as the ‘Sub Judice’ rule. 
The ‘Sub Judice’ rule prohibits any commentary or debate during on-going court proceedings within the Legislature this is to avoid bias from either the Judiciary or jury. Abuse of an individual’s right to a fair trial is taken very seriously as can be seen in this case where a juror was found to have conducted an internet search which had immense implications on the case. In the case of ‘Attorney General v. Dallas’ (2012) this directly violated the individuals human right which according to the Human Rights Act 1998 allows all individuals the right to a fair trial. This is vital in supporting the independence of the Judiciary and should provide any individual that is to bring a case before the judiciary the utmost confidence that the law would be upheld in a fair trial, supporting the premiss of the rule of law (Parliament. House of Lords 2007). 
Aside from the changing role of the Lord Chancellor there was additional changes that came from the Constitutional Reform Act sought to achieve complete separation between Senior Judicial members and the Legislature and this was the introduction of the Supreme Court which now means that most senior judges are entirely separate from the Parliamentary process, prior the introduction of the Supreme court they were established within the houses of Parliament in the House of Lords where they sat as the appellate committee of the House of Lords often referred to as ‘Law Lords’. As of October 2009, the Supreme Court operate from a new location opposite the Houses of Parliament which according to the Supreme Court is highly symbolic of the United Kingdom’s Separation of powers. The Supreme court is the highest court in the United Kingdom. Senior judges that are members of the Supreme court are expected to maintain the highest standards which are set by the appellate committee, the introduction of the Supreme Court has been undoubtably vital to the operation of the independence of the judiciary. 
Moreover, it is important to note the purpose of a Judicial review. This allows the Judiciary to hold the Executive accountable as to how their powers have been exercised and whether this has been done in an appropriate and intentional manner. Judicial review is in place to allow an individual the right to challenge the way in which a decision by a public body has been made but not necessarily the decision itself. This is also supportive of the separation of powers as it allows the Judiciary to rule on decisions made by the Executive and as only secondary legislation is suitable for Judicial review it also provides a safeguard to ensure that delegated powers are not misused according to Taylor (2019). It has been reported that changes could be made within the Judicial review process following the result of several high-profile cases (Brader, 2020). The original purpose of a judicial review has changed over the years there has been concerns outlined as to what the changes could mean for the judicial review process as this is viewed as a vital resource for citizens to hold the state accountable and ensure fair procedures according to Hymas, (2020). 
A central role of the Lord chancellor following the introduction of the Constitutional Reform Act is to ensure that judicial independence is not violated it also states in section 3 of The Constitutional Reform act that all Ministers have a duty to protect the independence of the Judiciary (Parliament. House of Lords, 2007). Despite this being written within the constitutional reform act there have been instances that have seen members of the Judiciary be publicly criticized by Ministers (Johnson, 2013). This could be viewed as a threat to their independence and could strain the relationship between the Judiciary, Legislature and the Executive, particularly when an overlap of powers exists this could be concerning for all especially when it is done publicly
The Lord Chancellor retained his role as a senior member of the cabinet and they head the Ministry of Justice as the Secretary of State for justice, this is where it could be argued that the idea of a separation of powers becomes unclear as funding for the Judiciary comes from the legislature in the form of the Ministry of Justice so the question could still be asked, whether the Judiciary are fully independent of the Lord Chancellor (Benwell and Gay 2011).  This does also raise questions regarding the position this leaves the Judiciary in as the Ministry of Justice also fund the prison services, this may cause a conflict of interest and could result in inappropriate sentences from the Judiciary. Phillips (2007) argued that if the prison services are lacking funding it may result in fewer resources for the Judiciary. During the implementation of the changes brought in by the Constitutional Reform Act 2005 this topic has seen some media attention highlighting such concerns (Rozenburg, 2007). 
It could be argued that this causes a significant overlap and raises questions whether the Judiciary are free to exercise their Judicial duties without external pressures and in doing so contradicts the changes made by the Constitutional Reform Act 2005. It could be a fair judgement to be concerned with the overlap that still remains despite the positive changes brought in by the Constitutional Reform Act 2005 has enough been done to ensure the Judiciary are free from bias. 
It could be viewed that the Constitutional reform act 2005 has brought in some very positive changes with a big step towards a separation of powers by re locating senior judges from the House of Lords and creating the Supreme court and removing the Lord Chancellor from prior roles that entwined the Executive, Legislature and the Judiciary. However, with all the changes taken into account it could still be argued that not enough has been done to ensure the overlap is minimal. 
Some may find it concerning when focusing on funding from the Ministry of Justice, and the significant overlap that it has created between the Judiciary and the HM Prison service, especially when taking into consideration the Lord Chancellors previous and current role. It could be suggested that more should be done to ensure that there is a greater separation of powers by looking into alternative funding or reducing the Lord Chancellors involvement (Benwell and Gay 2011). Despite the safeguards that have been put in place to reinforce the Separation that does exist, there is some element of trust that is required from the public to ensure that the law is applied is equally and fair.  
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