Exam 9th may
Beverly Evans 1805521
Task 1
Question 1
I would not be able to act for Mr. Pearson as well as Mrs. Pearson as there would be a Conflict of interest due to them being husband and wife, it would not be in their best interest, I have be honest and not pervert the court of justice.
Question 2 
CFA
The Courts and Legal Service Act 1990 defines a conditional fee agreement as an arrangement with a person providing advocacy or litigation services that covers his fees and expenses s58(2)(a), as there is no money to be paid upfront If the case is lost you don’t have to pay the solicitor any success fees, If you win the case you would have to pay the solicitor out of the money from your damages  the success fee would have to be paid.
DBA 
Damages based agreement is defined by s58AA(3)(a) of the Courts and Legal Service Act 1990, If the client wins the case, they would have to pay the success fee which in personal injury claims its capped at 25% The cap does not apply to any appeal proceedings 
If the client recovers damages the solicitors fee is an agreed percentage of those damages which is a maximum of half the damages depending on what the solicitor charges, example 100% you would have to pay 50%, if it is 50% you would have to pay 25% or 10% you would have to pay 5%. The client would pay this out of the money they have claimed for damages 
Qualified One-Way Costs Shifting (QOCS) are court guidelines that went into effect on April 1, 2013, that insulate Claimants from Defendants' costs in personal injury cases. 
Defendants are still responsible for Claimants' costs, though. CPR Sections 44.13–17 CPR 44 PD 12 Legal costs involved in pursuing or defending legal procedures can be covered by an ATE insurance coverage. It's simply a risk management instrument that allows parties to reduce their liability if their lawsuit is lost. Even if your client is successful, it is doubtful that any fees will be recovered from the opponent if the case falls under the small claims track. 
QOCS does not apply if the claim has been struck out or the claimant has been fundamentally dishonest. 
DBAs are only enforceable if they meet the requirements of section 58AA(4) of the CLSA 1990, which states that they must be clearly written, and the Damage-Based Agreements Regulations 2013, which state that the DBA must not provide for a payment greater than 50% of the sums ultimately recovered by the client, including VAT. The client cannot be forced to pay more than the agreed-upon fee. The client is ultimately responsible for expenses like expert fees and court costs. Apart from VAT the cap is inclusive of any council`s fees but does not include disbursements for which the client remains responsible 
Risk for the solicitor as he/she may not get paid the success fee, 
DBA does not cover the opponent’s costs if the claimants case is won 
Before the event (BTE) insurance generally covers both sides costs This can be taken out as part of a vehicle insurance policy or household insurance. 
After the event (ATE) insurance policy to insure himself against the potential obligation of paying the opponent's costs and his own disbursements if he loses the case, but such policies are typically expensive because the client is already in dispute when the policy is taken out.
 
Question 3  
£100,000 or less high court/county court, is to be assessed by the court not including PI claims. PRACTICE DIRECTIONS 7a sets out restrictions on where a Claimant may issue a claim form. 
 police records witness for proof of the accident 
Question 4
Part A
Expert evidence whether they actually have the required experience for this case that there is no conflict of interest in engaging your chosen expert (to address this issue, the proposed expert will need to know the names of the client, other parties in the action, any other experts who have been engaged and the names of the other parties’ legal representatives)
Part 35 Medical report and any ongoing treatment 
Part B
Applications are made as soon possible CPR PD para 2.7.
N244 form is generally needed for application
Applications should be supported with evidence, including written evidence. And any Witness statements. 
An interim application can be made only if it is provided for in the CPR.
The courts general power to make interim orders can be found in Rule 3.1 ss2 
The courts power to grant interim remedy’s can be found in rule 25.1 however, the powers to make orders are not restricted to these sections and other parts of the CPR will apply.
QUESTION 5
 
Task 2
CPR 31.2 documents do exist, evidence that have been reported 
Witness statements or recordings CPR 31.4 The procedure for standard disclosure is set out in CPR 31.10.
Each party must make and serve a list of documents on a form N265.
Documents are to be identified conveniently and concisely.
It is possible to categorize documents.
The list must indicate which documents are no longer in the party’s control and the reason why.
The list must indicate which documents a party believes that they have a right or duty to withhold. Under CPR 31.10 (6) and (7) a disclosure statement must:
Set out the extent of the search,
Certify he understands his duty,
Certify to the best of his knowledge and belief he has carried out that duty,
Where a party is a company, why the person making the statement is considered appropriate. 
 


 


