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Recipient: Bob Braeburn
Sender: Jessica Rainbow
Date: 15 April 2023
Re. Advice on receipt of ET1

This memorandum responds to the query following receipt of the ET1 and outlines advice in relation to the case and appropriate action. 

ET3

As early conciliation has been unsuccessful, the business must decide and act timely on how it will respond. The ET3 is the approved response form which can be completed physically or online. I would advise online, as it will automatically be sent to the relevant person(s) (HM Courts & Tribunals Service, 2021). 
Completing the ET3 
The ET3 is significant within the claims process, I would advise it is given considerable thought before responding as it is the initial opportunity to outline the businesses version of events i.e., summarising the defence against the claims (Barnett, 2020).
Legal compliance with the claims process is essential. The following information will need to be included  to complete the ET3:
· Case number found within the initial response pack.
· Information in relation to AA’s employment, including contractual information such as start date, working hours and notice period, salary and benefit details.
· The ACAS early conciliation details (HM Courts & Tribunals Service, 2021).
Time limits
The business has 28 days to respond. Further time can be requested if the time scale is not possible e.g. the business identifies information that cannot be collated. However, an extension must be requested in advance (HM Courts & Tribunals Service, 2021). Should there be no response within the timescale, the tribunal can proceed and decide the case without a hearing. The claim will be treated without a defence and could result in the claimant’s favour (Barnett, 2020).
Potential grounds for any claims
Based on AA’s version of events, it would appear she intends on bringing the following claims:
Constructive Dismissal 
This form of dismissal is where an individual is forced to leave a job due to the conduct of the employer by way of a breach of contract (Gov.uk, 2023). AA specifically references being forced out of her position due to her treatment, which has also impacted her ability to find alternative employment – due to her ill-health and the economic climate. 
Sexual harassment
Sexual harassment is defined as any unwanted conduct of a sexual nature, with the purpose or effect of violating an individuals dignity, or where an “intimidating, hostile, degrading, humiliating or offensive” environment is created (Lewis et al., 2023). Unlike harassment, which is unwanted conducted related to a protected characteristic, there is a distinct provision within the EqA 2010 s26(2), whereby if the criteria above are met, a connection with a protected characteristic is not necessary (Barnett, 2021).
[bookmark: _Int_l5ob1lKd]The basis for the claims are around SS behaviour namely attention that caused AA discomfort including remarks around her being a woman and her appearance between 1 December to 19 December 2022. On 19 December, AA reports SS touching her leg, and moving towards her when she attempted to move away, AA reports asking SS not to touch her. On 8 January, SS is reported to have dismissed concerns raised by AA regarding a client's behaviour and encouraged her to use the behaviour to her advantage. Following this, during a business trip on 2/3 March 2023, whilst carrying out some preparation work in SS hotel room, AA reports going to the toilet and upon her return SS was laid on the bed gesturing her to join him. AA reports that she found the door locked when attempting to leave. 
Third party sexual harassment
Third-party relates to customers, suppliers or others (excluding other employees) that an employee may be in contact with as part of their employment (Mansoor, 2023). On 17 December 2022, RR is reported as making comments on AA’s legs and suggestions around personal attention to boost orders. AA visited RR in January, and it is reported that RR had changed the appointment resulting in AA and RR being alone. AA reports RR sitting between her and the door, commenting on her appearance, namely that it was a shame her outfit did not show off her figure, physically touching AA by massaging her shoulders, and stating that if she was nice to him and they had a close relationship, she would receive more orders. A further meeting occurred on 1 February 2023, where further suggestive remarks are reported as being made. 
Direct discrimination 
This relates to less favourable treatment, which has arisen from a protected characteristic (Barnett, 2020). The basis for this claim, is where SS encouraged particular workwear namely short skirts to result in a team bonus. Further to this, as AA’s complaint regarding RR was not dealt with, AA felt unable to visit RR, and was threatened with disciplinary action if she did not continue with the visits. AA had no alternative but to carry out a further visit, and be subjected to further inappropriate behaviour.
Victimisation
In equality law, victimisation is where an individual is subjected to a detriment because they have done a ‘protected act’ (Lewis et al., 2023).  The basis for this claim is that AA has made an allegation of third-party sexual harassment under the EA 2010 to SS on 8 January 2023, expressing her discomfort with the client visits. Further to this, AA was threatened with disciplinary action.
 Defences to potential claims
Constructive dismissal
To bring a constructive dismissal claim, raising a formal grievance is recommended (ACAS, 2015). In this case, AA did not raise a formal grievance and therefore the internal procedures had not been exhausted to enable the business to investigate and deal with matters accordingly (Landau Law, 2022).  Despite this, SS is facing disciplinary proceedings, following the internal investigation.
Sexual harassment
SS has been employed for 8 years having had a number of female direct reports. SS is aware of the equal opportunities policy; however, the business may wish to review the evidence of policy and training records to support this.  Whilst AA claims comments and behaviours caused her discomfort, SS claims that AA engaged in social and personal chat and banter, and had no hesitations about socialising after work. SS disputes AA’s account at the hotel, and states that the discussion moved from professional to personal. SS claims he misread the situation and understood it to be a mutual affection, however upon realising this was not the case, SS felt foolish and apologised. The investigation did not highlight any prior concerns. 
Third-party sexual harassment
AA claims she raised the issue with SS in relation to RR, however the matter was not raised formally to enable the business to investigate.
Direct discrimination 
Whilst SS acknowledges making comments around workwear, he states it was in jest based on the ‘lively banter’ they had developed and in response to comments AA had made, and AA’s claim is out of context. 
Victimisation 
SS claims that he was unaware the issues with RR were substantial. Upon receiving a complaint from RR, disciplinary proceedings were discussed with AA. However, as this was the first complaint received, SS did not intend on pursuing this. SS states he would deal with the matter in the same way for any sales representative who was not fulfilling their duties. 
Analysis of the case 
The legal test to evidence a constructive dismissal includes a sufficiently serious fundamental or repudiatory breach of contract (actual or anticipated) that justifies a resignation (Morris, 2022a). Morris (2022b) adds that the resignation must be in response to that breach due to it being untenable to continue in employment, and without delay, which both are suggested by AA. In relation to this case, Morris (2022a) continues that a breach is not only an express contractual term, but can be the implied term of trust and confidence. The implied term of trust and confidence is closely associated with an employer's obligation to act reasonably (Barnett, 2020). 
Whilst the business may argue that a formal grievance was not raised, a case can be brought if an employee resigned on a ‘last straw’ basis whereby the conduct as a collective resulted in a breach in the employer's ability to honour the trust and confidence (Barnett, 2022). One of the events in isolation does not have to be sufficient to have caused a breach and any form of discrimination is considered a serious breach (Barnett, 2020)
In cases of discrimination, where the claimant has demonstrated that facts exist and the ET can make a presumption on discrimination, it is for the business to offer a non-discriminatory explanation (Kelly, 2021). The business could provide evidence to undermine AA’s claims to clear this initial step, however based on the statements provided, SS acknowledges comments made, which would not have been said to a man,  similarly to the case of Stannard v Overseas Courier Service (2021), which constituted sex discrimination. It is also important to note that one area that has emerged around sex discrimination, is specifically dress codes and appearances (Lewis et al., 2023), which is referenced in AA’s claims. 
Section 109(4) of the EQA, does provide the business with a defence; to demonstrate that it took all reasonable steps to prevent any discriminatory acts by SS (Kelly, 2021). Whilst SS acknowledges awareness of the policy, there is no evidence to support this or any training within the investigation (Kelly, 2021). The threshold for this defence is particularly high, as outlined in Allay (UK) Limited v Gehlen (2021), where training conducted 12 months prior was insufficient in relation to discrimination. 
Behaviours referenced by AA have been acknowledged by SS, however there is a dispute as to whether this behaviour was ‘unwanted’, as per the definition of harassment. Should the ET find it reasonable to take offence, the view on whether it was unwanted will be taken from AA’s perspective (Barnett, 2020). Further, the defence to the claims are the exchanges were mutual. However, as in Munchkins Restaurant Ltd v Karmazyn (2010), particularly in cases of a power imbalance I.e., line manager and employee, this will unlikely be a substantive justification. Equally, as in Insitu Cleaning Co v Heads (1995), even if SS did not realise the conduct was unwanted, or just a single comment was made, it is unlikely to stand as a defence. The ET irrespective of intent, will consider AA’s argument that the conduct had the effect of satisfying the definition of harassment (Barnett, 2020).
Unless the business can demonstrate it took all reasonable steps to prevent any sexual harassment, there is also the consideration of vicarious liability. There is a two-stage test to establish a relationship akin to employment and the question of whether the incident occurred in the course of employment (Barnett, 2020). In Lincolnshire Police v Stubbs (1997), a social gathering occurring immediately after work, was found to have sufficient connection with the employment for vicarious liability. Equally, in Livesey v Parker Merchanting (2004), an incident occurring at a Christmas party and subsequent car journey home was also found to be within the course of employment. The business trip, after work drinks and car journeys were an extension of the employment, suggesting vicarious liability (Maynard, 2023). The ET will also consider whether genuine attempts have been made to resolve the issue (Landau Law, 2022). SS did not report the incident to enable to business to manage the situation and prevent a resignation and/or mutually agree a resolve from AA (Maynard, 2023).
The worker protection bill will soon reinstate liability to employers for third-party harassment and whilst it is important to factor in the attitudes of Government have changed, the current legislation invokes a ‘three strike’ ruling to hold the employer liable, and therefore AA is unlikely to hold any grounds for a claim (MacLellan, 2022). Equally, whilst it may be deemed a protected act to have raised the matter regarding RR, AA did not suffer any detriment given that disciplinary action was not pursued (MacLellan, 2022).
Potential Awards
A constructive dismissal award is a basic and compensatory award. The basic award is the statutory award, calculated from length of service, age and a week’s salary (Morris, 2022a). As AA is aged 33 and meets the 2-year minimum service requirement with 2 full years' service, she is entitled to 2 weeks' pay. Often the larger sum, the compensatory award relates to any losses of wages, future wages, statutory rights and pensions/contractual benefits. AA’s claim that she is off work and unable to seek employment, would likely bring a loss of future wages, alongside a loss of statutory rights given her length of service (Landau Law, 2023a).
There is no injury to feelings award in a constructive dismissal claim; AA will need to be successful in her claims for sex discrimination and/or sexual harassment (Morris, 2022a). Further to any compensation for any financial loss, a discrimination and sexual harassment claim can result in ‘injury to feelings’ awards, personal injury awards and interest. Whilst injury to feelings is as implied, personal injury awards can be in addition (Barnett, 2020). 
The ET will consider the Vento bands to determine the amount of injury to feelings compensation (Citizens Advice, 2019). The Vento bands offer clear guidelines – the lowest, middle and highest band ranging from the least serious to the most serious cases. It is particularly difficult to predict which band, and where the ET will place the award within the bands (Brown, 2022). It is also worth noting that the highest banding does not act as a limit, and can exceed this if appropriate, although this is rare (Brown, 2022). The lowest band is deemed a one-off incident, whereby the highest suggests a lengthy campaign having a profound impact on the claimant (Johnson, 2023).
The majority of claims for personal injury are psychiatric injury and should be supported my medical evidence (Barnett, 2020). As seen in Alexander v Home Office (1988), injury to feelings is likely to present for a short duration, whilst personal injury is more serious, persisting for months or even for life. Based on the available information of a 1-week fit note with work related stress, I do not feel there is grounds for this. However, a likely amount of award is detailed below:
	Claim
	Award Type
	Detail
	Award Amount

	Constructive Dismissal

	
	Basic Award
	Age 33 
2 years' service
Weekly pay £653.85
Weekly pay cap £643.00 
	£1,286

	
	Compensatory
	Future losses:
 6 months x £2,261/86 (net pay / 20% tax)
Loss of statutory rights
	£13,566

£500

	Sex Discrimination / Sexual Harassment


	
	Injury to Feelings
	Middle band
	£11,200

	TOTAL (GROSS)
	
	
	£26,552


(Barnett, 2020; Citizens Advice, 2021; Landau Law, 2023a).
The compensatory element of the constructive dismissal can be reduced if the claimant has contributed to the dismissal, also should the ‘Polkey reduction’ apply, where the business can evidence that had a fair procedure been followed, dismissal would have been the likely outcome (Kelly, 2021). However, there do not appear to be any facts to suggest either.
Where the ACAS code has not been complied with, the ET can reduce or increase the award given (Barnett, 2020). The business could argue that AA did not follow the grievance procedure, however the counter argument would be that AA attempted to raise issues with SS, and again within her resignation letter, whereby the business had an opportunity to respond and invoke the formal grievance procedure to investigate. Should the ET favour AA, a 25% uplift would be given to any compensation awarded, and conversely, a 25% deduction if the businesses version is upheld (Barnett, 2020).
Further deductions may be made should AA not take steps to mitigate her losses I.e., looking for work, however, her fit note in relation to stress may be extended and therefore offering her a justification for her loss of income (Barnett, 2020). 
Closing
Based on the above, the below options are available:
1 - Not respond to the ET1 and await the outcome. This may save time initially by not preparing the ET3, however the ET will proceed and treat the claim without a defence, which could result in AA’s favour. 
2 - Proceed to the ET. This will provide the business with the opportunity to defend the claim, however based on the facts of the case, there is a small chance of successfully defending the claims in full. Equally, the process is time consuming in preparing a defence and attending a hearing (Daw, 2022).
3 - Exploring a settlement agreement. Having pursued an early conciliation form initially, it would suggest AA is open to a resolve.

To conclude


It would be my recommendation to pursue a settlement agreement. This can be achieved on mutually agreed terms, providing an opportunity for a clean break, quick resolve, confidentiality, and with no opportunity for AA to take further litigation (Richardson, 2023). This will avoid possibly lengthy legal proceedings and a costly defence where it would appear there is a small chance of success in this case. A settlement agreement would avoid any impacts on the business reputation, based on the ET outcome published to the public (Richardson, 2023).

















Briefing note
Issue
The legalities with dispensing Payment Providers for the outsourcing of services for the IT and Payroll function to insourcing.
Legalities
When business activities are moved, our obligations are set out in the Transfer of Undertakings (Protection of Employment) Regulations 2006, SI 2006/46 “TUPE”. The TUPE regulations apply to a service provision change, namely outsourcing and insourcing. TUPE is applicable to bringing a contracted service in-house, whether for the first time or bringing it back, providing the following conditions are met:
“An organised group of employees” (TUPE, 2006).
For TUPE to apply, there must be a specific group of people within the UK whose principal purpose is to undertake the specific outsourced activities I.e., it is their main role (Barnett, 2020).
“Not a single specific event or sort-term task” (TUPE, 2006).
As stated, the outsourcing has occurred for a “few years”, therefore it would seem this criterion applies. 
“Not wholly or mainly the supply of goods for the client’s use” (TUPE, 2006).
The activities carried out must be the provision of service, which is outlined in the email, therefore it would seem this criterion would also apply.  
Rights and obligations
Based on how TUPE would potentially apply: 
In instances of a service provision change, those employed specifically to carry out the services in question, will automatically (based on their legal right) to transfer from Payment Providers to Scrumpy Cider on their current employment terms, conditions and rights. If the business decides not to employee any of these individuals, the business is likely liable for an automatic unfair dismissal claim (based on minimum 2 years' service requirement), unless the business can demonstrate an economic, technical or organisational reason (ETO) (England and Buckle, 2022). 
As stated, the business has sufficient staffing to insource the services. Lawful variations of contracts can be made alongside a fair dismissal e.g., redundancy, if for a legitimate ETO business reason, unconnected to the TUPE transfer, relating to day-to-day changes in business operations, employee headcount or their functions (Morris, 2022c). Should this be the case, the business can begin consulting with individuals prior to the transfer, in agreement with Payment Provider, but it cannot be concluded until the transfer is complete (Chappell, 2023).
Next steps 
The provision of TUPE is fact specific, therefore without all of the information, I am unable to reach a definitive answer. I would therefore request the below information is compiled:
· A copy of the commercial contract to understand the detailed terms and consideration in relation to TUPE.
· Have part or all of the services been subcontracted elsewhere?
· Is there an intentional grouping of staff employed by Payment Providers undertaking the work and if so, how many people?
	(If so, all 3 criteria have been met for TUPE to apply)
· The contractual details of all individuals implicated to understand the implications of potential automatic transfer.
· The length of service of each individual – to understand unfair dismissal risks.
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