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1. [bookmark: _Toc71298787]Section A

Dear Mr Thomas, 

I have reviewed the documents sent to me, and have provided advice regarding these matters. 

[bookmark: _Toc71298788]1.1 Process and time scale  

You have now received an ET1 form, from your former employee, Gethin Rees. This was received on 6th December 2020 regarding a claim for unfair dismissal. You are legally obligated to respond within 28 days of receiving the ET1 as the claim has been made within the correct time scale of 3 month’s less one day from the arising issue (Gov.uk, 2020).   

The response is to be sent on an ET3 form which sets out your defence, and gives the opportunity to defend the claim. If the ET3 is not received within 28 days, the case could still go ahead without your defence (Daniels, 2019). These are legal documents, and all boxes on this form marked with an asterisk should be completed to the best of your ability. 

With regards to the box on early conciliation, you should tick yes, as this stage has already been completed.

[bookmark: _Toc71298789]1.2 Claims

From the information given to me, I have highlighted potential claims that could arise. 

[bookmark: _Toc71298790]1.2.1 Claim 1  

The first potential claim is ordinary unfair dismissal. The employee was employed for six years which exceeds the two years required to make such a claim (ACAS, 2020a). The primary consideration for this claim will be whether there are grounds to believe on the balance of probability if the act of misconduct took place. In the BHS V Burchell case (1978) the tribunal established several factors known as the Burchell test, identifying if a dismissal was fair or unfair (Today, 1978).Those factors considered are whether the employer has reasonably believed the employee was guilty of misconduct, if the employer has reasonable grounds on which to base that belief, and whether that judgement has been decided after conducting a reasonable investigation.    

The second part of determining the claim is whether the correct procedure was followed. In line with Section 98 of the Employment Rights Act (ERA) (1996d) a tribunal will determine if an employer acted reasonably and if they can demonstrate a fair process was conducted.   

Gethin may have grounds for an unfair dismissal claim as from the documents provided it shows he was not given the option to bring a Trade Union representative to a disciplinary meeting. ACAS states that it is statute for an employee to have the option to bring a TU representative or colleague to a grievance or disciplinary meeting (ACAS, 2021b).    

It could be argued that there was a failure of procedure and reasonable investigation, as Gethin was not given the opportunity to provide information on his version of events. Such matters could be deemed unreasonable because of the severity of conduct. Steve Smith collated witness statements not seen by Gethin to review prior to the disciplinary meeting. This was a missed opportunity to prepare a reasonable defence, and could be seen as unreasonable as ACAS states employees should be given the opportunity to put forward their own case (ACAS, 2015).   

Steve witnessed the aftermath relating to the potential act of gross misconduct and was also involved in both the investigation and disciplinary process.  It is advisable for there to be an independent review at each stage of the disciplinary procedure (XpertHR, 2021b). Having involvement in the whole process, may influence his opinion and judgement. Steve also provided a witness statement, which could hold less value because of Steve’s involvement in the entire process. However, it was found in Adeshina v St Georges University Hospital NHS Foundation Trust (2015) that even though the appeal manager was involved in other aspects of the disciplinary procedure, the dismissal was not found as unfair. I would however advise for the appropriate ACAS policy to be followed, to reduce costs if the claimant were to be successful (ACAS, 2015).   

Upon review of the dismissal letter, you afforded Gethin 72 hours to appeal your decision. ACAS advises that employees should be given 5 days to appeal a decision made in a disciplinary (ACAS, 2021a). As the reason for dismissal was Gross Misconduct, it may be seen that 72 hours was an inadequate time and not a fair time scale for Gethin to collate all information to appeal the decision.       
 
From the documents provided to me it can be established that the process followed was flawed and therefore considered unfair as it was not conducted in line with the code of practice which outlines:     

· Employers and employees should raise and deal with issues promptly with no unreasonable delay;  
· Employers and employees should act consistently;
· Employers should carry out any necessary investigations, to establish the facts; 
· Employers should inform employees of the basis of the problem and give them an opportunity to put their case in response before any decisions are made;
· Employers should allow employees to be accompanied at any formal disciplinary or grievance meeting; and
· Employer should allow an employee to appeal against any formal decision made (ACAS, 2015).  

Taking the above points into consideration, the process undertaken could be deemed unreasonable as the investigation was concluded without speaking with Gethin. He was not familiar with the statements before the hearing and he was given insufficient time to prepare an appeal against his dismissal. 

[bookmark: _Toc71298791]1.2.2 Claim 2 

The second claim that could arise is a whistleblowing claim, section 103A in the ERA (1996c). There is a possibility for this claim to be raised due to Gethin raising Health and Safety (H&S) issues directly with his line manager. When considering a whistleblowing claim, the tribunal will look to determine whether the employee did raise a protected disclosure under the Public Interest Disclosure Act (PIDA) (1998a). It could be seen that Gethin raised a protected disclosure with regards to face masks not being worn during a pandemic. In Gethin’s statement, he explained how nothing was done after he raised an H&S issue. The tribunal could potentially see that the company has failed to comply with legal obligations under the Coronavirus Act (2020) to keep employees safe  and also under the Health and Safety at Work Act (1974). If the tribunal found that you did not comply with legal obligations to make the workplace covid secure, it could be seen that Gethin was dismissed on the basis he made disclosures not favourably received. This would be classed as automatic unfair dismissal, where two years’ service is not needed (Gov.uk, 2021a).    

The employee has a right not to be subjected to a detriment for raising a protected disclosure. The Royal Mail Group Ltd v Jhuti (2019) appeal case found that Ms Jhuti was dismissed for whistleblowing which amounted to automatic unfair dismissal. The learning outcome from this case was to issue a robust process to ensure managers knew how to detect whistle-blowers and avoid future claims. Similar to this case, Robinson v Mind Monmouthshire (2020) also explored how whistle-blowers should be treated. Miss Robinson raised a claim for automatic unfair dismissal and the tribunal was in her favour. This case also highlighted the importance of trust and care for employees in addition to a duty for managers to handle whistleblowing complaints robustly.           
 

[bookmark: _Toc71298792]1.2.3 Claim 3  

Leading on from the potential claim of whistleblowing, section 100, sub section 1 paragraph C in the ERA (1996a), discusses automatic unfair dismissal. It explains how an employee should not be placed at a detriment for raising concerns where there is no safety committee representative (Chambers, 2020). The claim in question would be that the employee reasonably thought the non-compliance of wearing a face mask during a pandemic, was irresponsible and therefore raised a protected disclosure.     


[bookmark: _Toc71298793]1.2.4 Claim 4 

Another potential claim the employee could raise is wrongful dismissal, a dismissal in breach of contract (Law, 2021). If the tribunal found that the act of misconduct did not amount to gross misconduct, you could be seen to be breaching the employee’s contract by not giving the employee the relevant statutory or contractual notice period if this is greater. The employee may also claim for any other benefits such as bonus’s and pension benefits stated within the employment contract (ACAS, 2020c). It is important that you satisfy yourself the conduct was classed as gross misconduct as in the Hall v London Lions Basketball Club (2000) case. Here, the claimant was awarded double the amount, because of his employer’s misconduct in holding the employee’s statutory pay.     

[bookmark: _Toc71298794]1.3 Defences

I would advise that you tick the box on the ET3 form to defend the claim. In order to defend yourselves from the potential claims raised, I have set out below every defence for each claim made which is to be included on the ET3 form.  

[bookmark: _Toc71298795]1.3.1 Ordinary unfair dismissal 

With regards to the above claim, it could be defended that there were no witnesses to support Gethin’s statement that he was provoked to push Robert. Therefore, you formed a genuine belief, based on reasonable grounds that Gethin conducted an act of gross misconduct by assaulting another member of staff in a room where important equipment could have been damaged. It may be raised as to why Robert was not disciplined. However you could conclude that you had a legitimate belief that Gethin was not provoked as you have no evidence to believe otherwise.  

With regards to this claim and the process followed, there could be some weakness due to the ACAS Code of Practice not being followed. However the above could be your defence for this claim.   

[bookmark: _Toc71298796]1.3.2 Wrongful dismissal 

With regards to wrongful dismissal, your defence would be that you considered the act of misconduct to be Gross Misconduct due to a member of staff being assaulted. Therefore, you would not owe the employee their notice period, accrued holidays or benefits. Due to the severity of his actions you were entitled to summarily dismiss i.e. without notice or payment in lieu of notice which is stated in the ACAS code of practice (ACAS, 2021b). 

[bookmark: _Toc71298797]1.3.3 Whistleblowing & H+S

In regards to your defence for the whistleblowing claim, you can explain how you insist that employees wear face masks by issuing signage in the building in addition to a number of communications sent out. You should also speak with Steve with regards to whether or not Gethin raised this issue as a protected disclosure to him. If there is no evidence a disclosure was made, this could aid your defence.  


[bookmark: _Toc71298798]1.4 Strength and weaknesses of the claims 
I have collated all information provided and weighed up both strengths and weaknesses of the claims. 

[bookmark: _Toc71298799]1.4.1 Strengths 
Gethin’s disciplinary record shows only one incident on his record which was related to time keeping, therefore highlighting he has no other warnings on his file and could be seen as a respectable employee.    

The tribunal would also take into consideration Gethin’s six years’ service with no serious allegations made against him.    

As the ACAS code of practice was not followed, this would strengthen Gethin’s claim. As aforementioned, Steve’s witness statement could be considered as unreliable with him being involved in the whole investigative process and having access to all other witness information. This could then lead to no reliable evidence being available regarding the aftermath of the assault, therefore resulting in Gethin being wrongfully dismissed with automatic unfair dismissal.     

[bookmark: _Toc71298800]1.4.2 Weaknesses 

There were no witnesses to the altercation between Robert and Gethin. There is no proof to support Gethin’s statement on his ET1 form stating he was provoked, therefore there is no evidence to support that Gethin was provoked, It is only his word.  

[bookmark: _Toc71298801]1.5 Remedies   

There are three remedies Gethin could go for if he were successful in his claims which are highlighted in the ERA (1996b) Section 123, these are:    

· Reinstatement 
· Reengagement  
· Compensation 

With regards to reinstatement and reengagement, the tribunal will look into whether the working relationship has already broken down and whether it is reasonably practical for the employee to return to his employer. The tribunal will also consider if there is place for the employee and whether the employee has obtained a new job. The ET1 in which Gethin filled out stipulates he has chosen reinstatement and compensation.  

If the above remedies are ruled out, the tribunal will look into compensation as a remedy.  

[bookmark: _Toc71298802]1.6 Financial award 

If Gethin were to be successful in his claims and the tribunal awarded him the compensation remedy, it would be considered in two sections (Legislation.gov, 1996e).   

The first section is basic pay. This would consider age, length of service and weekly salary. From the information provided to me, I calculated that the basic award Gethin would receive is £3,000 (CIPD, 2021b).  

The second part is the compensatory award. This award includes loss of earnings, from the date of dismissal to the date of the tribunal hearing. It will also consider future earnings from the tribunal hearing to a future date. In calculating this award, Gethin will have to prove if he is currently in or out of work. If Gethin is employed, the award will take into consideration his previous salary along with his new salary. A compensatory award is capped at £89,493.00 or their annual salary, whichever is the lowest. In this case Gethin would receive his annual salary of £26,000 (XpertHR, 2021a).      
[bookmark: _Toc71298803]1.7 Increase or Decrease in Award 

Taking into consideration the financial awards, there could be an increase or decrease in the awards dependent on specific factors.  

If Gethin were to be successful in his whistleblowing claim, this could increase the award as there is no cap on whistleblowing claims (CIPD, 2021b).  

The award could also increase if it is decided by the tribunal that a fair process was not followed. The award could increase by 25% on the agreed compensation (CIPD, 2021b). However, if it were found that Gethin was unfairly dismissed purely on the failure to follow the correct procedure, the polkey principle could be applied. This means that a dismissal could still be the correct decision as had the process been followed correctly, the outcome would have been the same.  However, the dismissal would be considered unfair purely on procedural grounds even if the decision to dismiss was one that was reasonable.  The employee could then receive both a basic and compensatory award for unfair dismissal if it were established that the correct procedure was not followed (Chambers, 1998).    

If it is found the correct process was followed and Gethin did not appeal at the appeal stage, in line with ACAS code of Practice, this could reduce the award by 25% (ACAS, 2015). This would be as result of Gethin not exhausting all in house procedures.   

There could also be a reduction in award due to Gethin’s reaction. His reaction may not be seen as appropriate, in that he contributed towards his dismissal, therefore the award could reduce.    

	
[bookmark: _Toc71298804]1.8 To Procced or Settle 

You now have two options to consider. The first to proceed through to tribunal or secondly to settle the case. 

Taking into consideration the information I have received, I would recommend that you settle the case. My recommendation is based on a number of factors including legal costs and management time. If Gethin were to be successful with his claims, he could receive up to £29,000 which includes a basic and compensatory award (XpertHR, 2021a). With this in mind, and taking into consideration the fees to pay for legal representation, offering a settlement would be seen as a sensible option to reduce costs.      

As Gethin has requested to be reinstated on his ET1, you will have to determine whether the working relationship has broken down and therefore difficult to manage if Gethin were to return to work.    

If Gethin were to be successful in his claims, the tribunal case would be available for the public to see (Judiciary, 2020). You will need to consider what reputational damage this could have on your company. For example, third parties contracting you for work may be reluctant to work with a company found to have poor working conditions.    

As mentioned above, I have reviewed the process taken to dismiss Gethin. There appears to be some procedural weaknesses, which may strengthen Gethin’s case to be successful in his claims. This would be a further reason to consider settlement as an alternative to going to tribunal. 

Having reviewed the above advice, if you have any further questions, please do not hesitate to contact me. 

Kind Regards, 
Lucy 

[bookmark: _Toc71298805]2. Section B

[bookmark: _Toc71298806]2.1 Julie Davies 

Dear Mr Thomas, 

I understand you have an employee who wishes to alter her working hours and location. 

As Julie wishes to alter her working arrangements, the ACAS guide on flexible working requests should be followed if you do not already have a flexible working policy compliant with the ACAS code of practice in place (ACAS, 2014).   

In the first instance you should check if the employee is eligible to make a request. An employee must have been employed for at least 26 weeks and not have submitted a request in the last 12 months. You have stated that Julie has been employed for 19 months and you have not disclosed that another request has been made within 12 months, therefore Julie is eligible to make a request (Advice, 2021).  

As you have received an email from Julie requesting the change, you can request the flexible working request is completed in writing. I would advise you email Julie to acknowledge receipt, outlining you require further information.   

Under the ERA (1996a) part 8, the request must include the following aspects:

· The date in which the request will take place 
· In their opinion the effect their request may have on business 
· a statement that this is a statutory request and if and when they have made a previous application for flexible working

A request form can be found on the Gov website (Gov.uk, 2021d). 

Once you have received a compliant request, you can then begin the process of considering the request.  ACAS states that a request should be dealt with within 3 months. This includes the receipt of the request to the appeal (ACAS, 2014).  

The next step would be to arrange a meeting with Julie to discuss the request. It is not a statutory obligation, but the employee can be accompanied by a representative and this should be included in the letter of invitation (XpertHR, 2020). This would usually be a Trade union representative or colleague. If the employee fails to attend the scheduled meeting without good reason, you can assume the employee no longer wants to request flexible working. 

The meeting should be held privately to ensure confidentiality. You should discuss the request in detail and any alternatives Julie may agree to if you are unable to agree to the original request. 

Once the meeting has concluded you should consider the request. You should take into consideration the impact on the business but also analyse any discriminatory factors deemed as unlawful. 

If you cannot agree to all of the requests, you can agree to some aspects, offer alternatives or decline aspects. 

If you choose to accept the request, a contract variation letter will be needed to acknowledge the employee’s employment contract. 

If you decide to refuse the request, you should consider the 8 reasons to reject under ACAS’s code of practice. These are: 

· burden of additional costs;
· inability to reorganise work amongst existing staff;
· inability to recruit additional staff;
· detrimental impact on quality;
· detrimental impact on performance;
· detrimental effect on ability to meet customer demand;
· insufficient work for the periods the employee proposes to work
· planned structural change to your business .
(ACAS, 2014)

If you decide to reject the request, the employee has the right of appeal. You should consider that two further roles need to be involved in this process, an initial decision maker and also an appeal manager. 

From the email you have sent me, I can see that Julie wishes to amend her working hours along with her location. You have expressed your concerns. 

The first aspect I will address is the change in hours. You have explained that you cannot afford additional cover for the hours 3pm-5pm as the staff are already at full capacity with workloads. You also expressed your concerns of Julie working unsupervised for the hours 8am-9am.

From the information provided I believe you would have a genuine business reason to reject the request to alter her working hours. Also, under the Working Time Regulations (1998b), Julie must have a 20 minute break if she has worked more than 6 hours. The genuine business reason would be, an inability to recruit additional staff and the burden of additional costs if you had to employ another employee to cover the hours Julie did not work.    

With regards to the request to work from home, I would advise you consider this request. There does not seem to be an evident business reason as to why you cannot accommodate this change as Julie has worked from home from March 2020 to August 2020 (CIPD, 2021a). 

As the request has been made because of childcare issues and the situation regarding Julie’s mother, you should consider these factors. To make you aware, it was found in the Starmer v British Airways (2005) case that if an employer refuses a flexible working request from a female employee, they could be liable for indirect sex discrimination. Women are often the primary carers of children, therefore you should ensure you have a legitimate business reason to consider refusal.   
 
As the children are of school age, it would be difficult to argue a sex discrimination claim. However, Julie’s mother could be classed as disabled as she was shielding. If the decision to reject the request was based on these factors, Julie could raise a claim for discrimination by association which means that an individual is discriminated against due to an individual they are associated with belonging to a protected group, in this case disability (Cambridge, 2021).  However, it is not clear if Julie’s mother was shielding due to having a disability or covid-19.  
 
To conclude, you do appear to have a legitimate non-discriminatory reason to refuse part of the request due to having an objective genuine business reason. I would advise you to consider Julie’s request to work from home as it has been proven to be a successful alternative.   

Once you have made a decision, you should issue an outcome letter detailing the right to appeal. This should be done alongside a contract variation letter amending her working location. 

If you need further advice, please do not hesitate to contact me.   
[bookmark: _Toc71298807]2.2 Lucy Bell 

Mr Thomas, I understand you have a query relating to an employee who has raised a grievance. 

Your first step is to familiarise yourself with the ACAS code of practice on grievances, if you do not already have a policy in place that is compliant with ACAS.  

ACAS sets out a guide to manage the grievance process. The initial step is to attempt to informally resolve issues. If this is not possible, formal proceedings should take place.  

You should appoint a grievance manager to undertake the process.  The ACAS code allows the same manager to investigate and hear a grievance.  The grievance should be received in writing from the employee. They should acknowledge the grievance and arrange a meeting without unreasonable delay (ACAS, 2015). I would advise the meeting to be held within 5 working days of receiving the written grievance. This is however guidance and more time may be needed if you believe the grievance to be complex.     

For example, if you need to gather further information prior to the meeting, an investigation should take place to collate any data such as witness statements. This is to ensure all information is readily available in the grievance meeting. If this exceeds the recommended 5 days, you should communicate clearly with Lucy that there will be a reasonable delay as you are awaiting further information regarding the grievance (ACAS, 2021c).     

An invite letter should be sent to the employee inviting them to a formal grievance meeting. It would be advisable for a note taker to attend. The employee has right to representation at the meeting, this could be a Trade Union Rep or colleague (TUC, 2016).    

If the employee decided to bring a Trade Union Rep, they must be certified to accompany the worker. As the employer you must consent to the employee’s representation. I would advise if an employee decided to bring someone from the aforementioned representatives, it would be good practice to consider permitting this dependent upon the circumstances of the grievance.  

Once the meeting has concluded and the grievance had been discussed in depth alongside any evidence, an outcome letter should be sent to the employee without unreasonable delay. If after the meeting has concluded, you require further information, the meeting can be adjourned and reconvened once all information has been gathered.  

The letter should include how the grievance was managed, and your rationale for the decision made. The outcome letter should consider, the findings from the meeting, what is fair and reasonable and any precedent set in the past. This letter should include the option to appeal. Once again the appeal process should be undertaken without unreasonable delay. 

The appeal process should take into consideration the number of managers involved. There are three key members to this process, namely, the investigator, the grievance officer and the appeal manager. I would advise that you are the appeal manager as you hold the most senior role in the business (ACAS, 2021c). 

Looking into the grievance made and the process followed, it appears that Lucy’s line manager has unlawfully processed sensitive personal data to Lucy’s colleagues regarding her health without her consent. This would be seen as a breach of the Data Protection Act (DPA) (2018). As this is a breach of data, Lucy could inform the Information Commissioners office (ICO) (ICO, 2021a).   

To understand the outcome Lucy is seeking, you should ensure this is documented in the grievance letter. Lucy should be asked what she accepts as resolution at the meeting.  Actions you are taking in relation to her desired outcome can then be communicated in the outcome letter.  

To avoid the situation the employee is aggrieved about from reoccurring, it would be best practice for the line manager to inform colleagues that an employee is returning to work, without disclosing the reason they have been absent. This will then demonstrate appropriate protocol to health data (ICO, 2021c).  

Looking at the aspect of the grievance where Lucy has refused to attend a return to work meeting, you have a duty of care to hold this meeting. Collins (2021) state that a duty of care is “the legal obligation to safeguard others from harm while they are in your care, using your services, or exposed to your activities”. The duty of care is an implied term within the contract of employment to ensure you provide employees with a safe working environment (Nexis, 2020).  If you do not hold this meeting you could be in breach of your duty of care. You also have a legal obligation to hold this meeting under the Health and Safety at Work Act (1974) to allow the employee to raise any H&S issues. It is also in the interest of Lucy to attend a return to work meeting to discuss any concerns she may have.    

Within the outcome letter already mentioned, you should include assertively that you are obliged to hold a return to work meeting, stating the reasons I have addressed. 

On the point you raise regarding disclosing the reason for absence, I would advise this is only done on a need to know basis. For example, if an employee has covid-19, you would have a duty of care to inform all employees who have been in contact with that individual. You will have to use the principle of proportionality when deciding on disclosing a reason for absence alongside the DPA (2018).   

With regards to holding records, you need to have a good reason as to why you keep records. In line with the ICO (2021a) and DPA (2018) I would advise you to not keep an ex-employees absence record for more than a period of 6 to 12 months, unless they have raised a PI claim.  After this time you have no legitimate reason to hold such data. SSP data must be held for at least three years (Lewis & Sergent, 2020). The Government has removed the requirement to store data such as self-certification for a set period of time (Legislation.Gov, 2014). The CIPD has advised for records to be held for 7 years, only if there is a potential claim for contractual breach of contract (CIPD, 2020). I would advise that with current employees you record absences efficiently, this is to ensure you can manage the absences correctly by following your sickness absence policy. It is important to remember not to hold data any longer than necessary as it could be deemed as unnecessary (ICO, 2021b).  
 
If you have any further queries, please let me know.   

Kind Regards, 
Lucy 


[bookmark: _Toc71298808]3. References
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