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Non-fatal offences are offences that take the form of an attack that is directed at another person but does not result in death but results in Injury. There are five types of non-fatal offences, under section 47 is assault occasioning bodily harm, this is said to be the least serious offence against the person where an Injury is caused. Secondly, grievous bodily harm comes under section 20, however, grievous bodily harm with intent comes under section 18, (Finch (2010) and Horder (1994)). Lastly, under section 39 of the Criminal Justice Act (1988) is assault and battery. These non-fatal offences have been said to be no longer fit for purpose. The Offences Against the Person Act 1961 was described by Professor John Cyril Smith as a ‘rag bag of offences’ which was put together with no attempt, (Heath (2015)). This indicates that the 1961 Act is massively outdated and does not have a clear structure. Therefore, the act needs to be updated.
It has been said that non-fatal offences are no longer fit for purpose and are in need of reform. The language used within the Offences Against the Person Act (1961) is seen as complicated and outdated and often described as misleading. For example, the House of Lords has stated in the case DPP v Smith (1961) that the word “Grievous” should be given its ordinary meaning, such as ‘really serious’, (Wiley (1964)). This suggests that the language used within the Act is outdated and, therefore, needs to be updated. R v Janjua (1961) was a Court of Appeal case which states that in the 21st century there were only two categories of harm, serious and non-serious. The adjective ‘really’ simply suggests that the harm must be ‘serious’, the harm does not mean for it to be ‘life-threatening or permanent’, London Criminal Courts Solicitors Association (1998). In R v Bollom (2004), it validates what is grievous harm to one person, it says “such as a baby, does not mean grievous harm to another, such as an adult”, Jefferson (2012).
 In comparison, the word ‘malicious’ is not generally used and has needed interpretation by the courts, Law Commission (2015: p35b). It has been interpreted differently from what you would expect. In the case Cunningham (1957), the word ‘malicious’ was interpreted as evil or hatred, whereas, in legal terms the word malicious means intention or reckless. To further support this argument, the term “bodily” has been an old fashion term used by the Law Commission. Lord Steyn had stated that the ‘Victorian legislator would not have in mind psychiatric illness’ referring to the words “grievous bodily harm”, O’Hanlon (1997). In the cases Ireland v Burstow (1997) and R v Costanza (1997), it had specified that silence can amount to assault, it does not need to be threatening words, in this case, the defendant was convicted of assault occasioning actual bodily harm for making silent telephone calls to three different women, Legal Information Institute (1992). It was also held in R v Ireland (1998) and R v Burstow (1998) that fear, panic, or distress can result in actual bodily harm, Herring (2014-p337). This indicates that the Victorian approach is no longer necessary and the language in the OAPA 1861 needs to be updated, O’Hanlon (1997).
The OAPA is unclear and has a misleading hierarchy of offences. Section 20 of the act is far more serious than section 47, however, both section 20 and 47 carry the same maximum custodial sentence of five years. This has resulted in confusion amongst prosecutors who must make the decision on whether to charge for a lesser offence depending on the seriousness of the injury, Law Commission (2014). Therefore, judging the problems the act is facing, it is important that they update the offences and ensure justice is fair, Eugenicos (2017). In relation to sections 20 and 47 the terminology used is said to mean the same thing which causes confusion. The section 20 act uses the word ‘inflict’ but section 18 uses the word ‘causes’. It has been said that inflict and cause mean the same thing, Gardner (1994-p4). Therefore, there is no need to use different terminology. Overall, due to the misleading hierarchy of offences, there has been proposed changes to the offences. A new offence of “aggravated assault” has been introduced which is intended to put a gap between existing offences, (Eugenicos (2017-p28)). Gardner (1994-p4) had argued that the Law Commission proposed arrangements are much harder to differentiate, this means that the proposed changes can result more confusion amongst the criminal justice system. 
[bookmark: _Hlk63775211]The Crown Prosecution Service normally charges the defendant with common assault when a minor injury occurs, however, it has been argued that harm could fall within section 47. An example of a case where common assault occurred is Misalati (2017), this is where the defendant had spat towards the victim, it was held that although there was no actual violence, it is still classed as assault even if it does not make contact with the victim or causes fear to the victim. This will result an arrest, CPS (2020). There are several offences such as minor bar fights where the CPS need to deal with these types of injuries through the Magistrates Court. If charged with ABH, the trial becomes triable either way. However, changing common assault is an issue, the maximum penalty for common assault is six months imprisonment. In theory, most cases passed by the Crown Court are for six months or less. When in the magistrate court the maximum sentence is six months, Law Commission (2015a-p2). In certain circumstances, this sentence might not be suitable to punish the defendant. Therefore, a new offence should be introduced to ensure there is a gap between common assault and assault, Stavros (2016). The commission thinks the new aggravated assault offence will help to deal with minor injuries. Such a short sentence would not be right, so it would be a maximum penalty of twelve months imprisonment. This will make the justice service much fairer, Law Commission (2015a).
A further problem that makes non-fatal offences no longer fit for purpose is that the commission fails to highlight the difference between the two terms of blameworthiness. For people in society to understand the offences, the offences need to be labelled accurately, Stavros (2016b). The Act does not have a clear structure. For instance, under the current law, assault consists of acting intentionally or recklessly. On the other hand, there must be physical and unlawful contact between the defendant and the victim for battery to be committed. This shows the difference between the two common offences. Assault and common assault can be used correspondently, however, the fact that ‘battery’ is hardly used in modern language it can be misleading. In the case of R v Thomas (1985), it was held that touching the hem of a girl’s skirt while she is wearing it was like touching the girl herself. As a result, to unlawful physical contact, it can amount to battery, Ward (1998: p337). However, if you hurt or interfere with the comfort of the victim it amounts to ABH. At first, you can see a clear distinction between the two offences, they both require actus reus, however, they still cause uncertainty. In the case R v Chan-Fook (1994), it was held that the offence can cover psychological injury, but this must be confirmed by a medical expert, Reed (1995).
[bookmark: _Hlk63772331]  In comparison, the case facts in R v Miller (1954) also outline that the harm can be physical or psychological harm, this can involve cutting someone’s hair as seen in DPP V Smith (2006). As a result of this, there have been arguments that battery carries a maximum sentence of six months whereas ABH is five months. Therefore, it clearly shows that the offences are not being labelled correctly. They fail to provide clear structure, because of this the commission had suggested that battery should be labelled as ‘physical assault’ and the label for assault would be ‘threatened assault’, Stavros (2016- pp190a). In relation to assault, it is important that offences are labelled fairly to ensure there is a balanced response to any law-breaking. Where there is a duty to act battery can also be committed by omission. In DPP v Santander Bermudez (2004), a man was asked if he had any needles or sharps on him when an officer was searching him, he failed to Inform the officer and she happened to prick her finger on a hypodermic needle, he was convicted of ABH as he had reasonably foreseen the risk. 
Another problem relating to the OATPA Act 1861 is that some offences under the Act are unnecessary. The unnecessary offences include setting a spring gun or mantrap to destroy life, or cause GBH, not providing food to servants or apprentices obstructing a person escaping a ship. These offences are not required today, these types of offences will be covered by different offences such as false imprisonment, assault, or battery. This is a problem because the 1861 Act still follows the Victorian approach, which is very outdated, therefore, these offences are no longer necessary, Law Commission (2015-p5b).
There are many reforms that are needed in this area of law, however, there have been arguments that it does not need reform. The Bar Council and the Criminal Bar association believe that case law has already established the theoretical and legal meanings. They believe that unnecessary offences are gradually changing. Gardner (1994) had also stated that although the law commission has put together some proposals to improve this area of law, he believes it will do more damage to the OAPA that it would do to improve it. However, many people disagree with this as they think the current law needs to be replaced to prevent further confusion, Eugenicos (2017). 
Furthermore, there have been many attempts to reform this area of law. Since 1980 there have been six reform documents on this area of law which were published by Government bodies, Law Commission (2015-p6b). The 2015 consultation paper that was produced by the law commission (2015) had proposed that they should use the Home Office’s 1998 draft Bill to make some amendments. They had stated that this area of law needs reform, therefore, they have put together some recommendations. The plan was for the Home office draft bill 1998 to replace the outdated Offences Against the Person Act 1861, this bill outlines a more structured approach to the offences. One recommendation that has been brought into action was to add a new summary- only offence of aggravated offence which carries a maximum sentence of 12months. It was also suggested to expand on offences for up to 10 years. These offences included threatening to kill, threats that cause serious injury and threats to rape, The Law Commission Reforming the law (2021). They also recommended that the language should be updated. For example, the words in relation to felony and misdemeanour should be removed. Outdated offences within the Act should be replaced by a more ‘comprehensive modern statue on offences against the person’, Law Commission (2015-41b). Lastly, the Law Commission suggested using the offences of recklessly causing serious injury and intentionally causing injury. These are the hierarchy of offences in the draft bill, Law Commission (2015b).
By using the Home Office Draft bill (1998), we will see a significant improvement on the current law. The new violence offences have been widely supported by the 1998 bill. The offences will result in a much fairer and accurate decisions in relation to what is alleged to the defendant, Law Commission of England, and Wales (2015c).
Overall, Lord Chief Justice had noted that the reform is overdue in this area, Law Commission (2015).  John Atherton, of the National Bench Chairmen’s Forum, had noted that he had read the 1861 Act and was shocked about the outdated use of words and phrases. He said reading it was “akin to plaiting fog.”, Law Commission Reforming the Law (2021?). This indicates that the non-fatal offences are no longer fit for purpose and in need of reform. Judges and juries have had problems with the current law as it is now 160 years old. This is the biggest concern as magistrates, juries and police officers are trying to apply the law. It was argued by Gardner (1994) that if the law cannot be clear in the courtroom, how can it be reliable in the street. Therefore, it is extremely important that the OAPA is clear and provides clear satisfactory guidance. To conclude, the OAPA is still unclear and needs to be replaced with new legislation to ensure this area of law is fit for purpose. This will make the law much fairer and up to date with a clear hierarchy of offences to enable a fair trial.
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