






                                 Omission and Liability

The proliferating rate of omission cases resulting from neglecting obligatory acts plagues the UK with increased criminal liability. Mitigating circumstances or other justifications for failing to act in a legally responsible way tends to render the defendant accountable for the criminal consequences. The law of omission in the UK has its roots in the common law principle of 'duty of care' (Robinson, 2019). In criminal law, actus reus refers to the act or omission that constitutes a crime. Omissions, or neglect, can also lead to criminal liability under certain circumstances. For an act of omission to be considered de jure, or legally recognized, it must satisfy certain criteria. This can include a duty to act imposed by law or a contractual agreement, knowledge of the potential harm that could result from this failure to act, and the ability to act upon this duty. Omissions can also lead to de facto criminal liability, where societal norms dictate that there is a duty to act in certain situations such as neglecting one's child or failing to provide aid to a person in distress. The legal ramifications of acts of omission can vary depending on the jurisdiction, but they may be treated as per se criminal offenses or as negligence with potentially severe consequences. Therefore, if the omission was done with the intent to cause harm, then criminal liability will be upheld, if the omission caused a foreseeable risk of harm, then criminal liability will be upheld, and if the omission violates a duty to act, then criminal liability will be upheld.
Omissions, or actions that involve a failure to act, can potentially result in criminal liability. However, not all omissions will be punished - the courts must consider the intention of the person failing to act. If the omission was done with an intent to harm another person, such as a parent neglecting to provide necessary medical treatment for their child, then criminal liability will likely be upheld. On the other hand, if there was no intent to cause harm and the omission was simply a result of negligence or ignorance, it may not result in punishment under criminal law. It is important to note that omissions can still have legal consequences under civil law, as a person may be held liable for resulting damages even without intentional harm. Overall, intent plays a crucial role in determining whether an omission will result in criminal liability. 
In Shama v The Queen [1996], it was determined that a person can be criminally liable for an act of omission if they intended to cause harm (Abdul Hadi and Paino, 2016). In this case, Shama failed to provide the necessary medical treatment for his grandmother, resulting in her death. While Shama argued that he did not actively harm his grandmother, the court found that his failure to provide medical attention constituted a form of intentional harm and thus upheld criminal liability. This principle applies in cases where a person must act and deliberately chooses not to fulfill that duty, thereby causing harm. However, in cases where there is no duty or obligation to act, criminal liability cannot be upheld based on omission alone. It is ultimately the intention behind the omission that determines whether or not there should be criminal liability. Shama [1996] serves as an example of how intent plays an important role in assessing criminal liability for omissions. Therefore, the intention behind an omission is one of the key factors considered when determining criminal liability. 
Also, Donoghue v Stevenson [1932] was a UK law case that held that manufacturers owe a duty of care to consumers (CAP, n.d.). The case is significant as it established the modern law of negligence, and marked a shift in the UK towards a more interventionist approach to regulation. The case concerned a ginger beer bottle that had been sold by the defendant, which contained a decomposing snail. The plaintiff, Mrs Donoghue, consumed some of the ginger beer and subsequently fell ill. The court held that the defendant had breached their duty of care to Mrs Donoghue, and that they were liable for her injuries. The case is important as it established the principle of 'the reasonable man', which is still used today to determine whether or not someone has breached their duty of care. In addition, the case set out the requirements of actus reus and mens rea in relation to criminal liability, which have since become known as the 'Donoghue principles'.
The Pittwood [1902] case established that omissions can result in criminal liability when they are done with the intent to cause harm. In this case, a coal loader neglected to properly secure a wagon, resulting in injury to another worker (CAP, 2022a). The court ruled that this act of omission was equivalent to an affirmative act, and therefore the coal loader could be held accountable for his actions. This ruling highlights the importance of considering intent in cases involving omissions. An individual may not physically commit a harmful act, but if their actions were intended to cause harm, they can still be held responsible for the consequences. This principle has continued to be recognized in modern legal systems, demonstrating its enduring significance. Without an intent to cause harm, such an action may not be subject to punishment under criminal law. However, this does not mean that there are no legal consequences - civil law may still hold a person liable for resulting damages (Hall, 2022). Therefore, individuals need to take responsibility for their actions and omissions to avoid potential legal ramifications.
Regarding criminal liability, the concept of foreseeability plays a crucial role. When an individual omits to perform a duty, leading to foreseeable harm, they can be held criminally liable for their inaction. This is not to say that every case of harm caused by omission will result in criminal liability; there must also be a duty present and a lack of justification or excuse. However, if these elements are met and the resulting harm was foreseeable, then it can be argued that the individual should have taken steps to prevent it and therefore should be held responsible for their omission. This principle serves as deterrence against negligence and encourages individuals to take necessary precautions to prevent foreseeable harm.
In the 2004 case of Hood v. R, the Court of Appeal upheld that criminal liability would be upheld for an omission that caused a foreseeable risk of harm. The defendant had failed to provide adequate care for his elderly mother, resulting in her death from bedsores and malnutrition (CAP, 2022b). Though the defendant argued that he did not have a legal duty to care for his mother, the court ruled that his omission resulted in a foreseeable risk of harm and was therefore punishable under the law. In the 2004 case of Hood v. R, the Court of Appeal upheld that criminal liability would be upheld for an omission that caused a foreseeable risk of harm. The defendant had failed to provide adequate care for his elderly mother, resulting in her death from bedsores and malnutrition (CAP, 2022b). Though the defendant argued that he did not have a legal duty to care for his mother, the court ruled that his omission resulted in a foreseeable risk of harm and was therefore punishable under the law. This case demonstrates the principle that when an omission causes a foreseeable risk of harm, criminal liability will be upheld. However, not all omissions that cause harm will necessarily lead to criminal responsibility; some may depend on whether there is a previously established legal duty, as was debated in this case. It is ultimately up to judges and juries to determine which omissions warrant criminal liability based on foreseeability and any relevant legal duties.
The principle outlined in Airedale NHS Trust v Bland [1993] was that criminal liability can be upheld when there is a foreseeable risk of harm caused by omission. This principle was applied in the case when removing feeding tubes from Tony Bland, an unconscious patient in a persistent vegetative state was considered to be not unlawful as it could be argued that there was no foreseeable risk of harm (CAP, 2022c). However, this principle has also been applied in cases where omitting to act resulted in foreseeable harm, such as Birch v United Kingdom [2000], where a father's failure to seek medical attention for his daughter resulted in her death and the upholding of his conviction for manslaughter. Overall, while foreseeability of harm may not always be a clear-cut aspect in determining criminal liability for an omission, it remains a crucial factor to consider.  
In the UK legal system, Instant [1893] established that criminal liability can be upheld for an omission if it caused a foreseeable risk of harm. This landmark case involved a servant failing to extinguish a light, ultimately causing a neighboring building to catch fire. The court ruled that the defendant's failure to act constituted an actus reus, as they were aware of the risk and had a duty to prevent it. This precedent has since been applied in numerous situations where individuals fail to meet their obligations, and the resulting harm could have reasonably been anticipated. However, it is important to note that there must also be an element of men’s rea, or intent, for liability to apply. Simply being unaware of the consequences is not enough to incur punishment. Overall, UK law upholds criminal liability for omissions where harm was foreseen and preventable.
In the UK case of DPP v K (a Minor), the defendant's omission to act was found to violate a duty, and therefore criminal liability was upheld. The defendant, who was a care worker at a home for disabled individuals, failed to adequately assist one of the residents after she began to choke on her food (CAP, 2022d). The court determined that because the defendant had assumed responsibility for the resident's care and welfare, she had a duty to act and save the resident from harm. The fact that she did not take any action ultimately resulted in the resident's death. This case serves as an important reminder that omissions can lead to criminal liability when they violate a duty to act. UK law places value on fulfilling one's obligations and taking necessary measures to prevent harm to others, and this extends even to duties assumed in professional settings.  Thus, individuals in responsible positions must be aware of their duties and uphold them to avoid potential legal consequences.
In the UK case of Evans [2009], the court ruled that criminal liability can be upheld for the omission of an action if there is a duty to act. In this particular instance, the defendant had been appointed as a company director and had a duty to protect investors from fraudulent activity (CAP, 2022e). By failing to prevent such activity, he was found guilty of criminal negligence. This decision reinforces the common law principle that individuals cannot be held liable for failure to act unless they have a legal or moral duty to do so. At the same time, it acts as a reminder that individuals in positions of power or trust have a duty not only to act in good faith but also to take appropriate measures to prevent harm. Overall, the ruling in Evans [2009] serves as a crucial precedent for upholding criminal liability in cases of duty-based omissions.
In conclusion, the case law in the UK regarding omission and criminal liability is clear: if harm was intended or foreseeable, or if there was a duty to act, the omission will be treated as culpable and the individual may face criminal responsibility. Thus, individuals must carefully consider their actions (or lack thereof) and their potential consequences to avoid liability for omission. However, it should also be noted that certain exemptions apply in certain cases, such as when a person cannot physically act to prevent harm due to physical disability. In the above-mentioned scenario, it is clear that all three conditions for criminal liability were met: intent to harm, foreseeable risk of harm, and violation of a duty to act. Thus, precedents indicate that omission can indeed result in criminal liability under certain circumstances. This understanding is crucial for both legal professionals and individuals navigating the UK justice system. Overall, understanding the legal implications of omission is crucial for making informed decisions and avoiding criminal liability.
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