An Introduction to Equity and Trusts

Equity means fairness. Think of an equitable remedy or solution.
In legal usage it has the same meaning but it is also used to refer to a distinct set of legal rules and principles.
The rules of equity supplement those of the common law.
Equity’s underlying principle is one of fairness.
We will also go on to consider equitable remedies such as specific performance and injunctions.  We will also consider how a trust is created, the duties of trustees and the remedies available for a breach of trust.

Remedies

The main remedy developed by common law was damages – but damages are not always an adequate remedy. 
As a result of this equity has developed additional remedies including specific performance and injunctions as alternatives.
The trust is an example of one of the creations of equity.  The basic idea of a trust is that one person the trustee holds property for the benefit of another, the beneficiary.
Trustee = Legal owner but they have additional obligations and can’t treat the property as if it were their own.

Historical development of Equity (an outline)

A general understanding of how equity developed and its history can help to understand the current debates about its future, such as the relationship with law and the importance of having clear and consistent rules rather than vague notions of justice.

Medieval times

Equity was born in the Court of Chancery – the court of the Chancellor, who, in medieval times, was the most senior royal official.  One of the Chancellor’s jobs was to issue the writs that began an action in the royal courts (known as the common law courts).
Many people could not bring actions as you could only sue in the common law courts if your claim fitted into the range of existing writs. Also it was felt that common law courts did not give real justice.
Disappointed litigants could petition the King asking him to use his discretion and provide a remedy.  The petitions were dealt with by the Chancellor and, overtime, he started to develop his own decrees and his own court, the Court of Chancery, developed.

Medieval chancellors were churchmen and influenced how problems were solved.  The emphasis was on achieving a result that was consistent with “conscience” rather than rigidly applying the rules.  The theory was that this would mean cases would be decided on a notion of natural justice rather than the private opinion of the Chancellor but it was obviously dependent on the particular Chancellor.

Development of a more formal system of rules:-

Tudor period

Chancellor’s jurisdiction increased.  They were now lawyers and equity began to develop more formal rules. Reports of cases started to be kept so precedent developed.  Therefore equity became more like common law with its rigid precedent.
17th Century
Chancellors emphasised that their decisions weren’t arbitrary.
Cook v Fountain [1676] Lord Nottingham said that men should not 

‘lose their estates by the mere fancy and imagination of a Chancellor’

19th Century

Lord Eldon retired as Chancellor in 1827 and said that the ‘doctrine of the court ought to be as well settled and made as uniform almost as those of the common law, laying down fixed principles but taking care that they are to be applied according to the circumstances of each case’.
1878, Jessel MR emphasised that Chancery ‘is not, as I have often said, a Court of Conscience but a court of law’

But as the volume of work increased the old systems could not handle it.  The reach of Equity became extensive not only in its remedies but also particular rules on mortgages, probate and the law of trusts. Part of the problem was the system of parallel courts – common law and equity.
Common law courts could not give equitable remedies such as injunctions and Chancery could not award damages.  This was inefficient and the solution was to fuse law and equity into a single court system.

The fusion of law and equity

· Common Law Procedure Act 1854 – gave common law courts the power to grant some equitable remedies
· Chancery Amendment Act 1858 (Lord Cairns’ Act) –gave Chancery courts a limited power to use the common law remedy of damages as well as (or instead of) an injunction order for specific performance.
These 2 Acts began the process of fusing the law and made it more efficient and responsive to what the claimants wanted.  
· Judicature Acts 1873 and 1875 – abolished the old separate common law and Chancery courts and set up the Supreme Court of Judicature.  This had several divisions; chancery was one of those, but all courts could exercise both common law and equitable jurisdictions.  Cases no longer had to move from one court to another.
· S25 JA 1873 – if there was a conflict between the 2 rules equity would prevail.  This had been accepted since Earl of Oxford’s Case [1615]

Walsh v Lonsdale[1882] – illustrates this rule.  The dispute was about whether a landlord could sieze (distrain) a tenant’s goods.  The landlord wanted to do this because the tenant had breached the terms of lease.  The tenant’s response was that the lease was unenforceable.  This was true at common law, because certain formalities had not been satisfied.  However, if the rules of equity were applied, the lease was enforceable and thus the landlord had acted legally.  This was because, in equity, an agreement for a lease, if acted upon, was as good as a lease.  Therefore, there was a conflict; a valid lease in one system and not in the other.  Equity prevailed and it could all be heard before one judge in one court.

The Maxims of Equity

The Maxims embody the general principles of equity which evolved in the Court of Chancery and are best seen as general guidelines, underpinning equity’s intervention in various areas.  Some of the main ones are as follows;


Equity acts “in personam”

Equity’s jurisdiction is against specific persons.  This is at the heart of equity. If that person does not comply they are in contempt of court and can be imprisoned, fined, have property seized (sequestration of assets) or ordered to pay costs.
Although the ultimate goal of an action in equity may be to secure the return of property, it is the location of the defendant rather than the property that decides what action can be brought.
Penn v Lord Baltimore [1750] – an English court made an order requiring the defendant to carry out an agreement relating to boundaries of land. The defendant was in England; the land was in America. 
This principle also explains why a beneficiary under a trust has a choice between an action to recover the trust property itself (an in rem action) or a personal action against the trustee.  The beneficiary is entitled to ignore the in rem action if his preference is to pursue the trustee personally.


Equity will not permit a statute to be used as an instrument of fraud

This usually applies to stop a Defendant from relying in bad faith upon the absence of some statutory formality in order to defeat the Claimant’s just claim.


Equity will not suffer a wrong to be without a remedy

Historically, equity intervened where a right deserving of enforcement was not enforced at common law owing to some technical defect.  The enforcement of trusts is a good example.  In law, the beneficiary has no remedy as the trustee is the legal owner of the property.  In equity, however, the beneficiary is entitled to enforce his rights.  In this way, real substantive ownership lies with the beneficiary.

Equity follows the law

Equity intervenes only where the common law rules disregard an important circumstance, but otherwise follows rules of common law or statute.
Stack v Dowden [2007] – Claimant and Defendant were joint tenants of their family home (both names were on the legal title) but there was no express declaration of their beneficial shares. Their relationship ended and the Claimant argued that she was entitled to more than half of the proceeds of sale because she had contributed more to its purchase.  The House of Lords stated that, based on this maxim, the starting point must be the legal title to the property.  The onus lies with the person seeking to show that the beneficial ownership is different from the legal ownership.
This is an important case.


He who comes to Equity must come with clean hands

Equitable remedies are discretionary.  If a Claimant comes to equity seeking a remedy but they have not acted conscionably, the remedy may be refused.

Lee v Haley [1869] – coal merchants sought an injunction protecting their business but this was refused because the business had acted dishonestly with customers getting less coal than they had ordered.
Note that this principle does not always result in a remedy being denied to the less-than-honest Claimant.  The court considers the circumstances of the case.

a. Tinsley v Milligan [1993] – a Claimant was permitted to recover property that had been transferred for an illegal purpose (benefit fraud).  This was because it was not necessary to rely on evidence of the illegal purpose to recover the property.  The same conclusion was reached in Lowson v Coombes [1999].
b. Tribe v Tribe [1996] – here the Claimant had to reveal his illegal motive to establish his claim but because that illegal purpose was not pursued and he was trying to withdraw from the transaction, the remedy he sought was allowed.
c. James v Williams [2000] – Claimant had lied to the court about the date of the marriage.  CofA held that this would not necessarily deprive her of an equitable remedy.  It depended on the nature of the lie and her motive for lying.  On the facts, the lie had not been material to the decision of the court.


Delay defeats Equity

This maxim emphasises the discretionary nature of equity. In Hughes v La Baia Ltd [2011] the Privy Council highlighted that the delay coupled with the prejudice to the Defendant may well serve as a defence in equity.  It is for the Defendant to demonstrate to the court that it would be inequitable to award the Claimant the relief to which he is otherwise entitled.

He who seeks Equity must do Equity

O’Sullivan v Management Agency and Music Ltd [1985] – Gilbert O’Sullivan was a relatively unknown composer of pop music.  He signed an unfavourable management agreement without independent legal advice.  Under this agreement he became successful.  Later, after the working relationship deteriorated, he bought an action against the management company, claiming that the contract was not valid because undue influence was used.  The management company accepted this but resisted an order that it paid all of the profits it had made back to O’Sullivan.  Its argument was based partly on this maxim.  Without the assistance of the management company O’Sullivan would have remained poor and unknown and this should be taken into account. Court of Appeal agreed.  
It would simply be inequitable to seek to recover the whole of the profit without being prepared to allow reasonable remuneration for the services provided to him during which time his success was phenomenal.


Equity is Equality

This maxim has very general application and should perhaps be used as a last resort only where it is sensible and fair to do so.
For example, in the case of beneficial shares under a fixed trust where the shares have not been agreed in advance, equity will presume that each beneficiary will take an equal share.
Burrough v Philcox [1840]


Equity sees as done that which ought to be done

In the case of a specifically enforceable obligation where the court will compel performance in the case of non-compliance, such as a contract to grant a legal lease, equity regards that as done that ought to be done and regards the parties as already in the position they would be in following the performance of the obligation, in other words as if the lease had been granted.
Walsh v Lonsdale [1882]


Equity Imputes an intention to fulfil an obligation

It is important to note that equity imputes an intention to fulfil and legal but not a moral obligation.


Where the Equities are equal the first in time prevails

Qui prior est tempore potior est jure
This maxim is sometimes paraphrased as the first in time is the first in right.

Where the Equities are equal the law prevails
As with the previous maxim, this is more like a rule than a principle and operates in the context of determining priority between competing equitable claims.
One exception to this maxim is the rule in Dearle v Hall (1828) which says that priority between competing assignees of a debt is awarded to the first one to give notice to the debtor.  It matters not that 1 of the competitors has a legal interest and the other merely an equitable 1.


Where Equity and Law Conflict Equity shall prevail

Established as a result of a 1616 decision of King James I, this maxim is now contained in s.49 of the Senior Courts Act 1981, which provides that,

‘every Court Exercising jurisdiction in England and Wales in any civil cause or matter shall continue to administer law and equity on the basis that, wherever there is any conflict or variance between the rules of equity and the rules of common law with reference to the same matter, the rules of equity shall prevail.’


Equity looks to the substance and not the form

Paul v Constance [1977] everyday conversation between the parties was used as evidence of the intention to create a trust.  The parties did not know what a trust was, but the manner in which they attended to manage their financial affairs amounted to a trust.
The language used was not important but the intention behind it.


Equity will not assist a volunteer

A volunteer in this context is someone who has not given value for what they have received, for example the recipient of a gift.  
This maxim plays a part in the rules about when a trust is “fully constituted” and therefore enforceable.  Equity is quite strict, and will not normally enforce a trust if the process of transferring legal ownership to the trustee is incomplete.


There is no Equity to perfect an imperfect gift

To do with the constitution of trusts.


Equity abhors a vacuum in ownership

Again to do with the construction of trusts.



A Brief Introduction to Equitable Remedies

Equity offers a range of remedies which supplement the common law remedy of damages.  Unlike damages, which is a remedy available as of right, equitable remedies are discretionary.  As equity supplements common law, these remedies are only available if the award of damages would not be an adequate remedy.

We will now look at the main equitable remedies:-

· Specific performance – an order to the party to a contract to perform his obligations under the contract.
· Injunction – an order directing a person or persons to refrain from doing a particular act or thing (or, very occasionally, an order requiring them to do something).
· Rescission – the setting aside of a contract
· Rectification – the correction of a contract where the writing does not properly represent what the parties to the contract had agreed.
· Account – the process whereby the sums due from one party to another resulting from transactions between them are investigated
· The appointment of a receiver – the appointment of a person in order to preserve endangered property for the benefit of those who are entitled to it 
· Restitution – not a remedy as such but an area of the law that is concerned with reversing a defendant’s unjust enrichment at the claimant’s expense.  Some analyses of equitable remedies place emphasis on the role of a restitutionary approach.


A Brief Introduction to the Trust

The standout creation of equity is the trust. A trust is not easy to define, though the basic idea should be easy to grasp.

Historical origins
The trust has its origins in the concept of the use, which dates back to feudal time.
Land might be given to J to hold it “to the use and benefit of K”.  K might be a knight going on a crusade needing someone to look after things; or a monastic order who can’t hold property due to the rules of poverty.  It was also employed to settle land within families and evade payment of feudal dues.  
In these circumstances it would be unconscionable for J to keep the land for his own benefit.
The problem was that, at common law, J would be recognised as the owner and K would have no legal claim or title to it.
Equity intervened to compel J (whom it had to recognise as the owner) to hold it for the exclusive use of K .
This idea forms the basis of the modern trust: the trustee holds the property for the benefit of those who may be viewed as its “real owners”, the beneficiaries.

Some Modern Uses of the Trust
The trust has developed and has proved to be flexible in order to meet modern needs.  An exhaustive list cannot be given.  As Roxburgh J said in Re A Solicitor [1952], 

“as the principles of equity permeate the complications of modern life, the nature and variety of trusts ever grow.”

We will look at some of the examples:-

· To provide for the furtherance of charitable purposes indefinitely or some very limited non-charitable purposes, for example, the upkeep of a pet animal for a defined period;
· To enable 2 or more persons to hold land jointly;
· To tie up family wealth to benefit persons in succession;
· To enable persons to make secret gifts (e.g. to a mistress) in the event of their death;
· To enable land to be held for the benefit of persons who cannot themselves hold it (eg a minor)
· To facilitate the holding of property by clubs, societies and other unincorporated organisations: their funds and property are usually vested in trustees;
· To enable the operation of pension schemes, and unit trust schemes under which trustees hold investments on behalf of the smaller investor beneficiaries;
· For the mitigation or avoidance of tax;
· As a vehicle for protecting lenders from the insolvency of borrowers – money can be lent on terms which mean that the lender retains the beneficial ownership of the money unless and until it has been used for a specified purpose, at which point the relationship becomes an ordinary debtor-creditor relationship. This is known as a Quistclose trust (Barclays Bank v Quistclose Investments Ltd [1970])

Note – not all trusts are created expressly.  Many trusts are instead created by implication or operation of law.
  
There are 2 types of implied trusts:-

Resulting trust
Constructive trust

The case law will help us to understand these.  They are routinely implied in the context of the family home in the absence of an express trust of land.

The Nature of an Equitable Right

The exact nature of a beneficiary’s interest has always been a controversial matter.  The trustee “owns” the property but the question remains as to how the beneficial ownership might be characterised.
A feature of property rights is that they are rights in rem, that is a right to the thing itself which is enforceable against the whole world.
This is contrasted with a right in personam – enforceable by an action against 1 person (the trustee in the case of a trust).
Traditionally the beneficiary’s interest under a trust has been described as in personam. However, although a beneficiary clearly does not have all the rights that a legal owner would have, a beneficiary has something more than a mere right to bring an action against the trustee.
The development of equity has been marked by a movement towards in rem procedure, that is, remedies protecting rights in the property itself.
The present position is basically that the beneficiary (B) can enforce against everyone except a bona fide purchaser for value without notice.
Therefore, whilst it may be true that the B does not have a right enforceable against the whole world, it is certainly something greater than a right in personam.
Academics disagree about whether the B’s rights under a trust should now be regarded as in rem, or in personam or a hybrid of the 2.
Whatever the rights and wrongs of this debate, it is definitely the case that the B’s interest under a trust displays a number of proprietary characteristics.  It can in principle be bought, sold, mortgaged or bequeathed, for example.
The remedial protection afforded historically by equity (acting on the conscience of the trustee) has ultimately created rights in the nature of ownership.
So we have legal ownership vested in the trustee and equitable (beneficial) ownership in the B.  This duality of ownership is basic to an understanding of the law of trusts.
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This debate may seem wholly academic but it has a practical significance when seeking to identify the real owner of trust property ; trustee or beneficiary?
The case law is not consistent.

Baker v Archer-Shee [1927] 
The Beneficiary was held by the House of Lords to be the owner.

Schalit v Nadler [1933] 
The in personam approach was accepted here.

Whaley v Whaley [2011] 
Highlights the dangers on relying on a trust mechanism to hide assets.

Perhaps we can conclude that the traditional in personam approach is totally acceptable (i.e. the B asserts his rights through the medium of the trustee).  However, in some cases, usually involving tax, trustee insolvency or wrongdoing the theoretical approach may be overtaken by a more pragmatic or realistic approach to equitable ownership.  It then becomes appropriate to treat the B as the holder of rights in rem reflecting his essentially proprietary interest.

The relationship between Equity and the Common Law

As a consequence of Judicature Acts 1873 and 1875 and the creation of the Supreme Court of Judicature, the rules of equity and the common law were to be administered together in any of the divisions of the High Court.  The distinction between a right at common law and a right in equity requires consideration and there has always been a lively debate on the issue of fusion.
The question is whether the merger was merely procedural and administrative in nature, such that the common law and equity remain distinct jurisdictions operating side by side or whether there has been a more complex merging, known as substantive fusion.
Sometimes the courts have reached a decision without clear reference to either equity or common law!

Boyer v Warbey [1953] CofA indicated that the rules for the running of leasehold covenants should apply equally to enforceable equitable leases and legal ones.

Australian Blue Metal Ltd v Hughes [1963] here the issue was the form of notice required to allow a party to withdraw from a particular obligation.  The common law implied a need for reasonable notice and equity would have allowed a reasonable period of grace.  
The Privy Council view was that such a theoretical distinction should not lead to different results.  The test was what was reasonable and fair between the parties and the question of the origin of the protection (ie whether legal or equitable) was not crucial.
Similarly, modern developments in both promissory and proprietary estoppel have been achieved without any clear indication as to whether they are equitable or common law doctrines or both.
Nonetheless, legal and equitable rights and remedies remain distinct in most cases, which suggests that law and equity are not fully fused.

Enforceability of an Equitable Interest

The nature or a trust (or any equitable interest) is such that it binds all persons except a bona fide purchaser of a legal estate for value without notice – sometimes called equity’s darling. 
A bona fide purchase for value without notice has an absolute and complete defence.  Further once the defence has been successfully raised, so that such purchaser takes free from the equitable interests, their good title can be passed on to a later purchaser, even if this purchaser does not have notice of the trust (Wilkes v Spooner [1911]).

Equity’s Darling

We need to understand this.
The doctrine of notice played a prominent role historically in the enforceability of equitable rights against purchaser of land.  It is important to note, however, that its role is limited in this context and the impact of the doctrine has been vastly reduced by legislation.
Firstly, it applies only in the case of unregistered land and even here it has been substantially replaced by a system of land charges and the device of overreaching.
Over 90% of land in England and Wales is registered and here the enforceability of equitable interests is governed by the Land Registration Act 2002 -  which means that the doctrine of notice does not apply.
The first question is who may be a bona fide purchaser for value without notice.  Historically, in the context of a sale of land, this question might be addressed as follows.

1. Bona fide – this simply means acting in good faith.  This serves to emphasise that the purchaser is not fraudulent but honest and genuine.
2. Purchaser for value – the purchaser must have given consideration in the form of money or money’s worth or a future marriage.
3. Legal Estate – the legal estate of the purchaser prevails over the equitable interest of the B.  If the purchaser has purchased an equitable interest only, he will be bound by a prior equitable interest.
4. Notice – 3 types are possible;
	a. actual – where the matter has been drawn to the attention of the purchaser.  Actual notice is not the same as actual knowledge.  A purchaser has notice of the contents of any document of title that has come into his possession, even if he doesn’t read it.
		b. imputed – if notice has been given to an agent, such as a solicitor, who is acting for the purchaser, that notice will be imputed to the purchaser. (Kingsnorth Finance v Tizard [1986])
		c. constructive – where a purchaser (or his agent) would have had actual notice if they had made prudent and reasonable enquiries.  This is why enquiries should always be made.

A purchaser should always:-
Inspect the premises (for rights of third parties) Kingsnorth Finance v Tizard.
Check the title of the vendor – where unregistered the title deeds should be produced and a good root of title (at least 15 years) is required.


Registration provisions and their effect on the doctrine of notice in unregistered land

A system of registration for land charges created after 1925 affecting unregistered land was introduced by Land Charges Act 1925. The system is now governed by the Land Charges Act 1972 (S2 contains a list of interests registrable as land charges).
Registration is deemed to be notice to all persons as long as registration remains in force.
Most equitable interests, eg equitable leases, easements and restrictive covenants are registrable.  A B’s interest under a trust, however, is not registrable.  Other interests continue to depend on the doctrine of notice.
Failure to register a registrable equitable interest makes the interest void against a purchaser of a legal estate for money or money’s worth, even if the purchaser even has notice of it (Midland Bank v Green [1981]).  In some cases it makes the interest void against a purchaser of any interest for value.  To the extent that the land registration rules apply, therefore, the rules as to notice no longer apply.  
Remember that the doctrine of notice does not apply at all to registered land.

Overreaching Provisions

More important at this stage than registrable equitable interests are equitable beneficial interests, that is, those of a B under a trust of land.  These are not registrable but a purchaser of land will take free of them if they are overreached.
The legal title to all land held in co-ownership must be held subject to a trust in favour of the co-owners. Land is in co-ownership if is held by more than 1 owner jointly.  Joint ownership may be concurrent (2 or more owners at the same time) or consecutive (first owner has a life interest and then a second owner has an interest that starts when the life interest ends).
Sometimes there is a combination of concurrent and consecutive ownership.

[image: ]
The equitable interests of co-owners under such trusts of land are held under either joint tenancies (collective entitlement to the whole of the property) or tenancies in common (with distinct shares).
The overreaching provisions are designed to ensure that when a purchaser acquires the legal estate to land held on trust, he will take free of the claims of those who had equitable interests under the trusts.  In order to overreach those equitable interests, the purchaser must pay the purchase money to at least 2 trustees or a trust corporation (in other words, at least 2 Trustees must sign the receipt). A maximum of 4 names may be listed as the legal owners.
The process of overreaching applies to registered and unregistered land (City of London Building Society v Flegg [1988].  It operates to convert the interests of beneficiaries in the land to interests in the proceeds of sale, allowing the purchaser to take free of the rights of the beneficiaries.
Overreaching will not operate however where there is a single legal owner of the land (the payment to 2 trustees is designed to prevent fraud).  Where overreaching fails for this reason, the interests of the beneficiaries may bind the purchaser.
In unregistered land the answer will depend on the doctrine of notice.
In registered land, it is possible that actual occupation will serve to protect a B’s right and render it buying on a purchaser.
In practice, this will be rare.  A trustee, B or, indeed, the Land Registrar may make an entry on the Land Register, known as a restriction, to indicate the existence of beneficial interests which must be overreached on sale.

The creativity of Equity

Be aware that equity can still develop and the category of equitable interests is not closed.
The recognition of the restrictive covenant in land enforceable in equity against purchasers with notice is illustrative of this (Tulk v Moxhay [1848]).  In Cowcher v Cowcher [1972] Bagnall J accepted the need for settled principles but added that 
“this does not mean that equity is past child-bearing; simply that its progeny must be legitimate – by precedent out of principle.”
The scope for equity to develop creatively will be seen throughout the topic but notable examples are:
1. The evolution of new powerful forms of injunction, namely the freezing order and the search order;
2. The development of the constructive trust in contexts such as the family home, joint ventures and the prevention of fraud;
3. Proprietary estoppel
4. 
In an increasing number of cases, equitable intervention is justified in broad terms by reference to the principle of unconscionability.  Basically, there are growing examples of the courts interfering in novel ways on the basis that justice demands it.

Pennington v Waine [2002] - is an example of this where legal requirements for the transfer of title had not been met, but the court perfected an imperfect gift of shares on the novel ground that it had become unconscionable to resile from the gift.

Summary

1. The law of equity was developed as a means of supplementing the rigidity of the common law.  One of the main creations of equity is the trust, which proved to be a flexible institution always developing to meet modern needs.
2. The consequence of JA 1873 and JA 1875 is that the administration of the common law and equity has been fused.  The question remains as to whether the 2 systems of law have been fused in a substantive fashion or merely in a procedural sense, although there is some evidence that the development of common law and equity means that the 2 systems continue to remain separate and distinct.
3. The concept of equity’s darling protects purchasers of unregistered land.
4. 4. Equitable beneficial interests are not registrable, but a purchaser of land will take free of them if they are overreached.
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Max and Julia are joint owners of
The Gables.
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