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Specialist employment law
AC1.1 
Employment law aims to regulate the relationship between employers and employees (CIPD nd), outlining a governance of expectations of both, ensuring fairness and consistency, and providing legal protection for both.
Numerous employment legislation exists within the UK, forming the foundation of employee rights within a workplace. Compliance of legislation ensures processes such as, recruitment, dismissal, and organisational policies, promote equality, diversity, and inclusion within the workplace, reducing opportunities of discrimination, exploitation, and unfairness (Cheary nd).
Employment regulation provides legislation on areas such as dismissal, grievances, holidays, equal pay/minimum wage, discrimination, contracts, and redundancy/TUPE, fundamentally protecting worker's rights whilst safeguarding employer's interests, maintaining a fair relationship between the two (Gov.uk).

Advantages of employment regulations favour the foundation of social justice enhancement, often assuming the balance of which is equal for both employees and employers (Tayor& Woodhams 2022). Regulations ensure all employees, inclusive of the nine protected characteristics, are treated fairly, creating ethical environments within which they work. Overall, this enhances trust, motivation and commitment resulting in higher productivity as engaged employees generally have enhanced job performance. Regulations will encourage a far greater return on investment from people in terms of their wellbeing, engagement, commitment, and loyalty (Suff 2017). Taylor& Woodhams (2022) also argue that often the most effectively regulated organisations produce, a highly productive and efficient economy. 
Regulations influence decision-making processes within HR and Management, promoting consistency and operationally sustainable decisions, void of legal risks, protecting against negligence (Taylor& Woodhams 2022). Since the introductions of these regulations, Trade Unions are also better protected, as are their members, enhancing consultations and insight.
Employment regulations increase inclusion and diversity, reducing exploitation and compromising on areas such as health and safety, low wages and improving basic rights, such as equal pay, annual leave, maternity pay, enhancing protection of minority groups (Taylor& Woodhams 2022).
Negative opinions advise benefits to employees are considerably higher, leading to “regulatory burden and unnecessary red tape”, significantly impacting the economic risks often associated with the employment process (CIPD 2017).  Furthermore, these regulations, negatively impact productivity, employment, and overall economic growth (Taylor & Woodhams 2022) deterring prospective businesses, due to their complexity, favouring more employer friendly countries. Thus, removing boundaries and limitations, providing overall increased independence. There are also cost implications imposed on UK organisations, which can negatively impact their competitiveness making them less attractive (Taylor & Woodhams 2022).
 AC1.2
Employment law supports resolving disputes between employees and employers (Daniels, 2022). ACAS (Advisory, Conciliation and Arbitration Service) must be informed by claimants of their intent to pursue a case, following set timescales, for their claim submission, before it can be accepted and listed (Taylor& Woodhams 2022). ACAS will also endeavour to facilitate out of court settlements prior to proceeding to Employment Tribunal. 
Criminal and civil courts, deal with employment law, possessing a hierarchical structure.  Criminal courts, deal with cases of non-compliance of health & safety or corporate manslaughter/homicide and requires proof “beyond reasonable doubt” (Daniels 2022).  These cases begin in Magistrates court, proceeding to either Crown or High Court, then onto Court of appeal and Supreme Court (Daniels 2022).
Most employment law, is categorised as civil law, and heard within civil courts, focusing “on the balance of probability” (Daniels 2022). Most cases will initially be heard within an Employment Tribunal. However, depending on the case presented and level of compensation being sought, the employment cases can begin in either the Employment Tribunal (maximum claim of £25,00 compensation), County Court or High Court (CIPD 2021).
Appeals are referred to the Employment Appeal Tribunal (EAT) and must be “based on a point of law”, where the belief is, the Judge has “misapplied or misinterpreted” the law, (Daniels 2022). Although appeal numbers are small, each one is significant as any EAT judgments, set out future application and interpretation for subsequent tribunals (CIPD 2021). A recent published employment law case in the Supreme Court was Uber BV V Aslam in 2021 where they successfully won their case of appeal for workers’ rights (The Supreme Court 2021) and set a precedent for how tribunals will decide future cases regarding employment status and rights. 
Appeals from EAT, County and High Court, proceed to the Court of Appeal, but rarely to the Supreme Court, previously the House of Lords (Daniels 2022). The Supreme Court is the highest and final court of appeal in the UK, and key to the development of UK law, hearing appeals for points of law of a high-level importance to the public and constitution (The Supreme Court).
Fundamentally, tribunals and courts enforcing employment law, ensuring that cases presented are dealt fairly and consistently, considering evidence presented from both the employee and employer, to deliver an outcome based on facts (CIPD 2021). 
AC1.3 
ACAS, provide an independent service for employees and employers, offering free, impartial advice, endeavouring to provide solutions and resolutions to improve workplace relationships (ACAS n.d.).
Early Conciliation is a service provided by ACAS, to resolve disputes, before reaching an Employment Tribunal. Unless exempt, all claimants must engage in the Early Conciliation process prior to submitting a claim (Daniels 2022). Claimants and respondents are under no obligation to engage in the offer of early conciliation (ACAS 2022).  When accepted, ACAS assigns a conciliator to liaise with the claimant, establishing expectations for resolution, looking to offer possible options, assisting exploration of the case’s strengths and weaknesses, remaining independent to support a resolution (ACAS 2022).
Upon reaching an agreement, a COT3 is completed, detailing the agreement which both parties sign, withdrawing the case and preventing further pursuit on any case related matters (Daniels 2022). 
Where Early Conciliation is declined, or an agreement not reached, the claimant is provided with a numbered certificate needed to complete an ET1 form to make a claim to the Employment Tribunal. The respondent completes an ET3 form in response to the claim (GOVUK 2017).
Judicial mediation is an alternative settlement option, prior to an Employment Tribunal hearing, whereby a Judge reviews both ET1 and ET3 forms, believing a potential resolution possible through mediation, without progressing to a hearing (Daniels 2022), however, both parties need to agree. Upon agreement, a regional Employment Judge will have the final say if mediation is suitable, if successful, the claim concludes. Unsuccessful claims will progress to a full hearing. According to the Government website, over 65% of cases mediated reach a successful settlement within England and Wales.
Settlement agreements are legally binding contracts, governed by the Employer Rights Act 1996 (CIPD 2022). Settlements can involve directly conducted negotiations, where employees must seek legal advice on the suggested terms of the settlement agreement (Daniel 2022). These agreements cover negotiated areas such as assurance from the employee the tribunal claim will cease, there will be no further claims or a clause to protect both employee and employer against reputational damage. However, this will only be legally binding if the settlement agreement complies with legal requirements or stipulated within the COT3 (CIPD 2022). The agreement negotiations are often conducted “without prejudice”, protecting any discussions and communications from being utilised or submitted as evidence in courts or Employment Tribunals.
AC 2.1 
Within Employment Law, no individual Act governs recruitment and selection process. However, the Equality Act 2010 is arguably the most significant (CIPD 2022), protecting employees identified by nine protected characteristics: age, disability, gender reassignment, race, religion or belief, sex, sexual orientation, marriage and civil partnership, pregnancy, and maternity (GOVUK)
Charlotte and Madeline’s approach of recruiting young men to remove future retirement or maternity issues, is direct discrimination. ACAS (2020) advise direct discrimination is when someone is treated unfairly because of a protected characteristic. In the situation above, Charlotte and Madeline are discriminating against two protected characteristics, that of sex and age.  Law also protects the recruitment and selection process ensuring all employers adhere to their legal responsibility and do not unlawfully discriminate (Daniels 2022). ACAS (2020) define these potential discriminations as: -
· Direct (an individual is treated unfairly because of a protected characteristic),
· Indirect (where rules or arrangements apply to a group of employees or job applicants, but are less fair to a certain protected characteristic) 
· Positive (where one person is treated more favourably than another as they have a protected characteristic)  

Charlotte and Madeline must ensure their recruitment and selection process is void from any form of discrimination, ensuring everyone has an equal opportunity to apply, and opportunities are awarded to the best fitting candidate. Advertising for their new branch openings is fundamental in this process, ensuring the job description and personal specification are inclusive, diverse and non-discriminatory, continuing this through the recruitment and selection process. It is agreeable to list specifications as desirable or essential such as skills, experience, qualifications, and education (Daniels 2022), however, to add an age stipulation would be deemed discriminatory.  In the Cunningham v BMS Sales Ltd (2007) an applicant who was asked questions relating to his age and despite being suitable for the role, it was not offered. He won his age discrimination claim and was awarded £5000.00 (Daniels 2022).
A potential supportive resource for Charlotte and Madeline to ensure they are compliant with the Equality Act are utilising Recruitment Agencies, to take ownership of the recruitment and selection process or being actively involved. Failure to demonstrate adherence to the laws governing these processes could lead to claims being submitted to the Employment Tribunal, incurring unnecessary cost and reputational damage to their new business adventures. 
AC2.2 
The Equality Act 2010 covers legislation whereby it is unlawful to discriminate between men and women regarding terms and conditions of their employment (Daniels 2022). One must be clear that equal pay does not merely allude to salary, but all terms and conditions within their employment contract. 
Cat and Kit according to law, must receive equal pay for doing ‘equal work’ even if there are differing tasks or responsibilities within their roles. The law states, if the work is the same, similar, equivalent, or equal value, they are protected. Aside from basic salary/wages, contractual terms such as pension, benefits, annual leave, and sick pay entitlement are also covered by the Equality Act 2010 (ACAS 2022).

Charlotte could be deemed discriminatory for the variance in Kit’s salary, believing he deserves it.  Kit is of opposite sex and conducting equal work for the same employer, with a £2000.00 higher salary, emphasising a discriminatory disadvantage to Cat who, could pursue making an equal pay claim via the Employment Tribunal. Kit would be listed as the comparator, someone who is of opposite sex and completing equal work for the same employer, potentially adding a further claim for sex discrimination (ACAS 2022).
Charlotte would need to evidence and justify reasons for varying pay. Length of service and experience are examples of unacceptable reasoning alongside “he deserves it”. In the case Cadman V Health & Safety Executive (2006), Cadman, a female health and safety inspector won her case, as her employer justified the pay difference of two male colleagues due to their service and experience.
Gender pay variation is acceptable in instances such as, higher qualifications, where their skills are vital to the job and hard to recruit, or location, such as London where cost of living is higher (ACAS 2022). Charlotte would need to prove, the work Kit and Cat undertake is not equal, or the variation of pay is attributed to something other than the difference in gender.
If Cat’s claim was successful, a contractual change matching that of Kit’s, relating to pay, incentives and benefits could be awarded as could compensation consisting of back pay up to a maximum of two years (Daniels 2022). The employment tribunal may order the employer to carry out an equal pay audit and award interest on the compensation, adding risks and further costs to be paid (ACAS 2022). 
AC3.1
As Charlotte and Madeline are closing the business, there are processes to follow, to ensure staff are lawfully treated. Dismissal of employees is an option, ensuring adherence to the redundancy process, as employees with over two years’ service have the right to redundancy pay.  
Charlotte and Madeline must fully consult employees; non-compliance could result in an ET claim. Collective consultation is required for over twenty employees, as there are only six affected employees, consultation could be on an individual basis, which ACAS (2023) advise, should be at least once, or in a small group (ACAS 2023), noting there is no time limit for this type of consultation.  Daniels (2022) advises, the Trade Union and Labour Relations (consolidation) Act 1992 stipulates specific information must be given in writing including reasons, number of employees affected, next steps and redundancy pay and calculations. 
Charlotte and Madeline must award the legal (statutory) minimum amount of redundancy pay to those employed for at least two full years. ACAS (2023) state, redundancy payments are based on age, weekly pay, and number of years in the job. A maximum of £643 per week, or a total statutory redundancy pay of £19,290. The two weeks’ pay they are considering paying falls short of the minimum for Angelica and Saffron, risking a claim to the ET. ACAS (2023) advise the redundancy pay calculations are: 
· 1 and a half week's pay for each full year they were aged forty-one years or older
· 1 week's pay for each full year they were aged twenty-two or older, but aged under forty-one
· half a week's pay for each full year they were aged under twenty-two

Therefore, Angelica would likely receive £7716, as opposed to £1400 and Saffron would receive £1750, as opposed to £700.The four remaining employees are not entitled to redundancy due to length of service, the 2 weeks’ notice payment would lawfully suffice as this is the notice period as detail in their employment contract.  
AC3.2 
As a business transfer is being conducted, the employees of Crumbly Cakes are entitled to transfer across to Peachy Desserts Ltd via a Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE), protecting their entitlement of the same terms and conditions, they had prior to the transfer, alongside preservation of their service (CIPD 2022). Pension rights do not transfer under TUPE, however, if a pension scheme was provided, then the transferee must provide a pension arrangement, which meets the minimum standard required, for those eligible (CIPD 2022).
The regulation prevents employers and employees from excluding themselves, therefore removing prevention of TUPE applying. Peachy Dessert LTD inherits liability for all statutory rights, claims and liabilities from the contract, including discrimination, and unfair dismissal claims (CIPD 2022), protecting dismissals which are deemed “unfair”, unless employers can evidence an “economic, technical or organisational” ETO reason (CIPD 2022).
Like redundancy, there is a requirement to consult and notify employees throughout the process. There is no minimum consultation period if there are under twenty employees (ACAS 2021), however, employers must provide transfer information, allowing sufficient time for consultation. For non-compliance, employers may be required to pay employees compensation of up to thirteen weeks’ pay, and the transferor and transferee are both liable (ACAS 2021). As the employers are not terminating contracts, they do not need to provide the same notice as detailed within their contract, however, all employees should be informed in advance of a TUPE transfer.
With twelve employees, a trade union or employee representative is required for consultations. In the event of neither, the employer must facilitate electing an employee representative (Daniels 2022). ACAS (2021), state there is a legal requirement for employers to ensure that an employee representative is elected and consulted when conducting a TUPE transfer. Employees can make a claim to the ET, where they can award up to 13 weeks’ pay if employers fail to do so. 
In the case Hazel V Manchester College (CIPD nd), two employees joined Manchester College under TUPE. Ten months after the transfer, Manchester college decided to change the terms and conditions within the contract, including a substantial pay cut. The employees objected and were dismissed. The EAP and Court of Appeal found the claimants dismissals were automatically unfair.
AC4.1 
The National Minimum Wage ACT (NMW) 1998 provides workers with rights to receive a minimum wage, advised yearly by the Low Pay Commission, endeavouring to enhance living standards for the lowest-paid workers (Taylor & Woodhams 2022). It is payable to those employees of school leavers age up until the age of twenty-two, after which, the National Living Wage (NLW) is payable. Daniels (2022) also notes a “Living Wage”, decided by employers, however there is no legal requirement to pay this.
The Government website (GOVUK n.d) lists the minimum wage by age, from April 2023 as: -

	Apprentice
	£5.28

	Under 18
	£5.28

	18-20
	£7.49

	21-22
	£10.18

	23+
	£10.42



Although Charlotte and Madeline believe employees should be paid the same hourly rate of £9, this negates the NMW Act. Their employees aged under twenty, will benefit financially. Those over twenty, are financially disadvantaged. 
Any employed apprentices are eligible for the apprentice rate, if they are aged under nineteen or aged nineteen or over and in the first year of apprenticeship.
To calculate the NMW, Charlotte and Madeline must review employees gross pay and hours worked. Tips or gratuities received by employees, cannot be included as part of these calculations (Daniels 2022).
If employees believe they are not receiving NMW/NLW they can ask for records of payments which employers must keep for three years. If refused, employees can raise with the ET. Daniels (2022) advises fines of £20,000 max per employee, alongside “naming and shaming” by the Government, negatively impacting retention and future recruitment.
Employers are also required to pay a maximum of twenty-eight days (within a twelve-month period) Statutory Sick Pay (SSP), of £109.04 weekly, for qualifying employees, when consecutively sick for four or more days (GOVUK).  Secondly, the Employment Rights Act 1996 states employees have the right to receive a written statement of pay, prior to, or with each wage payment detailing: gross and net salary, variable pay, listed deductions, amount and method of any part payments (Daniels 2022). Employees can raise non-compliance with the ET. On identifying unnotified deductions have been made, thirteen weeks prior to the application, ET can instruct a refund to be issued to the employee. Furthermore, the Deduction from Wages (limitation) Regulations 2015 limits claims for unlawful deductions to two years from the date of claim, not including SMP, SPP and guaranteed payments (Daniels 2022).

AC4.2
KIT as a worker, is protected by law under The Working Time Regulations 1998 (WTR), awarding certain rights to employees, excluding the self-employed and certain roles such as armed forces and the police (Daniels 2022). These regulations cover several aspects of which support Kit’s legal cause for complaint. The first one being the working week which must not exceed an average of forty-eight hours per week over a seventeen-week reference period, mitigated, if he opted out (ACAS 2023). It is pertinent to note, that this does not mean Kit cannot work more than forty-eight hours within a week, if there are compensating weeks of less hours, to ensure the seventeen-week average is less than forty-eight hours. If Kit decided to opt out, he would need to do so via writing, detailing a specified timescale or an indefinite period (Daniels 2022).

ACAS (2023) list other factors that employers must follow with regards to their employees; -
· rest breaks during the working day of at least twenty minutes, if the employee is expected to work more than six hours during the day
· daily rest of eleven hours between working days
· weekly rest of twenty-four hours in any seven-day period, or forty-eight hours in a fourteen-day period
· holiday entitlement (five/six weeks or twenty-eight days paid annual leave)
· night and young workers

The basis of these regulations is the belief that employees are healthier and less likely to have accidents or sickness absence, if there is a minimum amount of rest, annual leave and working hours (Daniels 2022).  

In the case Santos Gomez v Higher Level Care Ltd (CIPD nd), the employee won her case and was awarded £1,220 in compensation as the ET found that the employer failed to comply with twenty-minute rest breaks required by (WTR).

To reduce the risk of the complaint escalating to an ET, scheduling rotas when he is covering holidays to support him, where the week prior and after, he works less hours, supporting his wellbeing. Days off at the start and end of week, allowing him additional rest breaks to help with fatigue and reviewing productive time, does he need to do full days, or just when the restaurant is busy!
AC4.3 
The Maternity Protection (Amendment) Act 2004, protects Coco for paid time off to attend appointments, maternity pay, and care at work, further protecting from dismissal, detrimental treatment, or discrimination on the grounds of being pregnant (Daniels 2022). 
ACAS (2023) states Coco has the right to fifty-two weeks maternity, commencing up to eleven weeks before due date, or day of birth. Charlottes decision to allow two weeks annual leave once the baby is born, believing this sufficient as her business cannot “afford” anything different, is unfair, and does not conform to law, increasing a risk of an ET claim for detrimental treatment or discrimination. 
Coco is eligible for the following with eight years’ service (Daniels 2022): -
· Compulsory Maternity Leave (CML) - two weeks after childbirth
· Ordinary Maternity Leave (OML) – twenty-six weeks (inclusive of CML)
· Additional Maternity Leave (AML) – a further twenty-six weeks leave, commencing once OML finishes

Coco also has the right to Statutory Maternity Pay (SMP), 90% of salary for the first six weeks of maternity leave, followed by £172.48 weekly (ACAS 2023) for the remaining weeks. Charlotte raises affordability concerns; however, employers can claim back monies from the government through reduced National Insurance (NI) contributions (Taylor & Woodhams 2022), alleviating these costs. Coco is also entitled to the benefits within her contract, such as accrued annual leave.
Employers have a duty of care to protect employees and their unborn child so a risk assessment must be considered by Charlotte and Madeline, highlighting risks, and ensuring appropriate steps are implemented to reduce/remove risks (Daniels 2022). 
Coco is entitled to ten keeping in touch (KIT) days, for things like training, without losing her maternity pay. These are not mandatory so there can be no consequences if she does not wish to undertake these. To minimise risks and support Coco and her rights, Charlotte and Madeline need to ensure they are compliant with the law. 
Failure to comply could have significant impact as observed in the case Hussain v City of Bradford Metropolitan District Council (1802552/2022) where Mrs Hussain asserted, she had been treated unfavourably because of all three matters – pregnancy (in the sense of past pregnancy), the exercise of her right to take maternity leave and pregnancy related illness and won a total sum of £7513.33 comprising £7000 of compensation for injury to feelings and £513.33 in interest.
Fathers have the same paid statutory rights regarding leave with qualifying period of employment, at least twenty-six weeks before the fifteenth weeks of confinement, taken within fifty-six days of childbirth. A maximum of two weeks can be taken as separate weeks but not individual days (Daniels 2022).  
Statutory adoption leave is equal to maternity leave, allowing one half of the couple to take adoption leave and an allowance to attend five meetings until placement. Leave commences from the date the child is placed with them, or no more than fourteen days prior to placement. There are no qualifying service requirements (Daniels 2022).
AC4.4
On 30th June 2014, government legislation introduced Flexible Working Regulations, stating every employee has the right to request flexible working regarding changing their working hours, times they work and place of work (CIPD 2021). Only those classed as employees, who have worked continuously for twenty-six weeks and has not submitted a request within the last twelve months (ACAS 2020) are eligible.
Although flexible working requests can be declined, Charlotte’s lack of consultation or consideration, carries a high risk of escalation to an ET (Daniels 2022) with further risks of reputational damage for the business and future recruitment challenges. On finding the request has not received careful consideration, a reconsideration of the request or up to eight weeks pay can be awarded by the ET (Daniels 2022).
A meeting with Chelsea, should be arranged, to discuss the request, sourcing solutions and compromises. A Code of Practice, must be followed for flexible working requests, highlighting key particulars such as a three-month timescale for a decision. Breaching this can entitle compensatory awards to the claimant, demonstrated in Philippou V Secretary of State for Justice (2302442/2018), where the claimant was awarded £3,556 due to the employer’s noncompliance to timescales.
Legislation identifies nine grounds on which a request can be declined (ACAS 2020):-
· too costly
· unable to reorganise work amongst staff
· cannot recruit more staff
· negatively affect quality
· negatively affect the business’ ability to meet customer demand
· negatively impact performance
· lack of work for them when they have requested to work
· planned changes to the business, for example, plans to reorganise/change the business,
believing the request will not fit these plans

Charlotte and Madeline must demonstrate and evidence that the request was declined for one of the above reasons. Instantly declining the request and advising Chelsea to leave, is not a justifiable reason for declining her request. Furthermore, depending on the reason for the request, there could be elements of discrimination proven in Thompson v Scancrown Ltd (2205199/2019), where the claimant was awarded a total sum of £198,461.32, for indirect sex discrimination, after a flexible working request after maternity was refused.
Job shares, or alternative roles should be considered by both parties, compromising for the best outcome, avoiding unnecessary escalation. Alternatively, a trial period to give both parties the opportunity to find out if the new arrangement is operationally practical before committing to a permanent change.  
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