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1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law. 

For influencing HR decisions, policies and practices, it’s vital to possess a robust understanding of Employment Law.  To minimise the likelihood of being tested in an Employment tribunal, plans that are legally risky should be avoided (Taylor & Wilkinson, 2016).
UK Employment Law is created via three different methods; by Government making laws; Judges’ decisions in Courts and in EU establishments.   Two acts (of parliament) relating to Employment Law are the Employment Rights Act 1996 and the Equality Act 2010. ‘Statutory instruments’ are the detailed sets of guidelines under these Acts distributed by Ministers. An Employment related statutory instrument is the Transfer of Undertakings (Protection of Employment) Regulations, 2006 (TUPE) (CIPD, 2019).
Statutes passed by parliament form most UK Employment Law; however Judges also make laws that have developed through time, referred to as ‘Common law’. Judges rule on how they interpret the law from the individual case, setting a precedent for all similar future cases (Taylor & Wilkinson, 2016).   Judges cannot contradict the aim of parliament determined in statutes. Parliament can overrule any common law (CIPD, 2019).
Employment Law ensures employers don’t exercise their power unjustly. It ensures that Health and Safety isn’t compromised; Employees aren’t unfairly dismissed; wages aren’t illegally low; staff consultations take place and that all workers are provided with basic rights.  It is economically beneficial as it encourages a skilled, committed and productive workforce. The most successfully regulated economies are often the most productive. Others argue that employment regulation increases unemployment.  Employers may not choose to take the economic risk which consequently makes them less competitive than Employers in countries which are less regulated.  Women of childbearing age may be unfairly disadvantaged at recruitment stage due to the number of regulations around employing this cohort of people (Lea, 2001; Brewer, 2008 cited in Taylor and Wilkinson, 2016).  Employment Law can be restrictive and can take up to on average 20% of an employer’s time according to a CIPD survey (2002, cited in Taylor & Wilkinson, 2016).

Civil law incorporates most employment law cases.  Criminal cases however are heard in Magistrates or Crown Courts where a Judge and Jury are present. Only if there is certainty the defendant is guilty must a Criminal Court convict. In the Civil Courts outcome is based on probability (CIPD, 2019). The Civil Court System is hierarchical.  Appeals will be reviewed by a higher court.  Any rulings are then binding; creating a new law (Taylor & Wilkinson, 2016).   
The High or County Courts hear cases where Common Law is allegedly breached and compensation being pursued is more than £50,000.  Employment Tribunals deal with cases where an Employment Statute has been supposedly broken (CIPD, 2019).
The Advisory, Conciliation and Arbitration Service (ACAS) should be the initial port of call for individuals (Taylor & Wilkinson, 2016).   Out of court settlements are encouraged by ACAS. If unsuccessful within an arranged period of a month, the claimant can start claim proceedings (CIPD, 2019).  An ET1 form is submitted by the claimant to the Employment Tribunal which is then sent to the respondent who is required to complete an ET3 form and return it within 28 days.  The decision as to whether the case is to be heard at a preliminary enquiry first to discuss any points needing resolution, sits with the Employment Tribunal (Daniels, 2019).  Most cases can be heard at a full hearing when individuals make a claim no later than three months after the event occurred. Cases are heard by judges sitting alone and each party is given the opportunity to discuss the situation from their perspective (Taylor & Wilkinson, 2016).
The Employment Appeals Tribunal (EAT) must receive any appeals within 42 days.  The Court of Appeal can hear a further appeal but this is uncommon.  The Supreme Court has final say but will only hear appeals if there’s doubt over legislation that may impact the wider population (CIPD, 2019).


1. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.

If an individual feels they’ve received negative treatment due to a ‘Protective Characteristic’, this may signify Discrimination has taken place (ACAS, 2015).
The Equality Act, 2010 ensures discrimination doesn’t take place during Recruitment and Selection processes when individuals possess any ‘Protected Characteristics’.  There are eight of them in total; examples include disability, race, age and sexual orientation (CIPD, 2017).
When an Employer chooses not to recruit a suitable individual purely because of a ‘Protected Characteristic’, this is direct discrimination.   Mostly when this is proven; the Employer automatically loses the case.  Rejecting an applicant on these grounds isn’t legal; however it’s legal for Employers to hold jobs (‘Occupational Requirements’) for groups that have to be filled by individuals of a specific gender or age for example.  ‘Acting’ roles are a prime example of this.   Where it can be proven that there is a sincere, professional motive for direct discrimination to take place, it can then be justified.  With cases linked to disability, it must be proven that there were no reasonable adjustments that could have been offered (Taylor & Wilkinson, 2016).  Two additional forms of direct discrimination worth noting are ‘Associative Discrimination’ which is the term for treating people less favourably due to a link they have with another person who has a protected characteristic and secondly, ‘Perceptive Discrimination’ is  the negative treatment of individuals due to the perception of them being in one of these ‘protected’ cohorts (Daniels, 2019).
When individuals whom possess ‘Protected Characteristics’ are negatively impacted further by an Employer process than those who aren’t; this is ‘indirect discrimination’’.  Where a job advert requests applicants to be over 6 feet tall, this indirectly discriminates women.  When an employer requests a specific UK qualification for a role, this results in Indirect Race Discrimination.  One of the most common is indirect age discrimination where a role requires individuals to have a number of years’ experience, indirectly discriminating younger people.  Positive Discrimination towards underrepresented individuals during recruitment is justified under the Equality Act, as long as other applicants have been interviewed who are just as appointable (Taylor & Wilkinson, 2016).

A contract of employment doesn’t need to be a written document (Taylor & Wilkinson, 2016).  It’s an Employee and Employer arrangement with legal ties.  An ‘Employee’ works under a ‘Contract of Service’ according to the Employment Rights Act 1996 (CIPD, 2020).  An offer with no conditions along with its acceptance; intent to establish a legal association; consideration for payment in return for work provided and clarity about core terms and conditions are the minimal criteria for recognition of a contract.  ‘Workers’ (and occasionally ‘Self-Employed’) often work under ‘Contracts for Service’ without full protection under Employment Law (Taylor & Wilkinson, 2016).     
‘Express Terms’ (written or verbal) and ‘Implied Terms’ make up contracts of employment.  Individuals automatically have ‘Statutory Rights’.  The entitlement to parental leave, flexible working and paid annual leave are just some of the minimum legal standards that ‘Express Terms’ need to fulfil.  ‘Implied Terms’ aren’t explicitly specified; however they are integrated in some format.   They could be ‘implied terms’ by statute such as the entitlement to a minimum notice period or they could be Collective Agreements with Trade Unions.  It may be that a practice has occurred for some time such as receiving an annual bonus; this could be considered an ‘Implied’ term of Custom and Practice.  Another implied term would be reciprocated trust in Employer/Employee relationship (CIPD, 2020).
According to the Employment Rights Act 1996 all ‘Employees’ must be given a written statement of particulars, determining key terms and conditions (Daniels, 2019).   From 6th April 2020, this now extends to ‘Workers’ and must be made available from day one of employment.   The main document highlights mandatory items that must be defined and also now includes details of individual benefits and training.  A Supplementary Statement is required detailing items such as additional paid leave (CIPD, 2020). The employer can make reference to Company Documents such as a Staff Handbook to indicate where to locate further information.  Additional clauses can be added such as probationary period information.  The statement is usually accepted as evidence of terms agreed but it’s not a contract and its accuracy can be challenged (Daniels, 2019)


1. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law
(c) Summarise the main requirements of the law on business transfers.


(a) Detrimental contractual changes cannot be made without employee agreement (Taylor & Wilkinson, 2016).  Unlawful changes may result in allegations of constructive dismissal or damages for loss whilst still in work (Daniels, 2019).  There is no requirement to change the contract if it allows the Employer the right to vary its terms; proposed changes are expressly written or if the terms are so broad the changes can be accommodated.  ‘Flexibility Clauses’ within the contract allowing the employer to ‘vary’ specific terms must be established along with notice period requirements and details of any implementation processes.  The change must be specific within the flexibility clause if believed to be covered.  If no flexibility clause exists, the employer must get the change agreed (ACAS, 2019).
Terms for Contractual Changes Consultation are the same as those for Redundancy.  Representatives should be present if 20-99 colleagues are affected, lasting a minimum of 30 days.  For 100+ colleagues, consultations must be 45 days minimum.  For fewer than 20 employees, individual consultation (rather than Representative consultation) should take place (Daniels 2019).  Written consent is required but where there is refusal to sign, a follow-up email must be sent.  Where there is no agreement but employee continues working without objection, this could be classed as approval of the change.  As a last resort where changes are opposed, the change can take place by terminating the contract for ‘Some Other Substantial Reason’ and offering new contracts with revised conditions (Daniels, 2019).


(b) Reasons whereby someone may be regarded as ‘redundant’ are highlighted by the Employment Rights Act, 1996 (Daniels, 2019).  Where ‘Collective Redundancies’ take place, Employee Representatives or Trade Unions must be spoken to.  Consultation timeframe is 45 days for 100+ colleagues and 30 days for 20-99 colleagues.  Redundancy Payment Service must be sent the HR1form.  It’s advised Employers follow a similar process for fewer than 20 colleagues.  
Employers must provide in writing, the reason for redundancy, roles and how many people may be impacted; how those at risk have been chosen; what the process and timescale will be and what the redundancy pay-out is (ACAS, 2018).   Duration of time with the Organisation; Attendance; Skills etc. are examples of measures that can be used to select individuals.  Scoring should be independent and by at least 2 Managers.  Individual consultation must take place for final decision.  Employee must be given notice in writing.   Appeal is an option (CIPD, 2019).
Employees must at least receive notice pay and statutory redundancy pay which is determined by individual’s time with the organisation and age.  For every year working after age 41 an individual will receive 1.5 weeks’ pay; it’s 1 week for every year after age 22, and half a week’s pay for every year before age 22 (ACAS, 2018).  If Employer renews a contract on the same T&C’s or re-engages on suitable alternative employment within 4 weeks of contract expiration, there is no entitlement to statutory redundancy.  A four week trial is made available (Daniels, 2019)


(c) TUPE protects Employees where a ‘Business Transfer’ or ‘Service Provision Change’ takes place.  With Business Transfers, there needs to be a handover of an economic entity that maintains its identity (CIPD, 2019).  It’s most likely to apply when ‘Transferee’ and ‘Transferor’ have the same business type and most employees (and customers) transfer.  For Service Provision changes, TUPE applies if a client ‘outsources’ work out or terminates a contract for an in-house service (‘insourcing’).  TUPE doesn’t apply for a single event or temporary change; or where no economic entity is sold (CIPD, 2019).
Employees can’t object.  If they resign because they don’t wish to transfer; unfair or constructive dismissal can’t be claimed (Taylor & Woodhams, 2016).
Transferee’s aren’t required to pay into occupational pension arrangements, however they need to offer another option.  Criminal Liability won’t automatically transfer (CIPD, 2018).
Transferee must receive employee information 28 days beforehand; including names, ages, employee statement of particulars, collective agreements and any disciplinary, grievance or legal action in last two years.  Consultation must happen with Employee Representatives; including transfer notification; reason; expected transfer date; Legal, Social or Economic Implications and predicted measures in place.  If no consultation takes place an individual may be granted up to 13 weeks’ wages (Daniels, 2019)
ETO (Economic, Technical and Organisational) reasons are valid for refusal to take on transferring employees (CIPD, 2019).  Contractual changes are invalid unless for an ETO reason (CIPD, 2018).  Individuals will be protected by TUPE if their contracts have been terminated unfairly for reasons linked to the transfer directly before (Daniels, 2019).



1. Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
(b) the major maternity, paternity and other family-friendly employment rights.

(a) A ‘Worker’ has a contract of employment or another contract (where it’s ‘expressed’ or ‘implied’) that they personally carry out duties for a different person or business, according to the Working Times Regulations 1998 (Daniels, 2019).  ‘Working Time’ is when the worker is reportable to the Employer, undertaking normal duties or training, or during another period the regulations consider ‘work’ (Daniels, 2019). 
Workers shouldn’t work longer than 48 hours average a week in a 17 week period. Night workers can work eight hours in 24 hours.   Individuals are entitled to eleven hours rest per day, a day off every week and rest of twenty minutes in six hours. Younger workers can rest more.  Twenty-Eight days paid holiday (including bank holidays) is an entitlement (CIPD, 2020).
Workers are entitled to one week’s wages for every week of leave and can only receive accrued holiday entitlement (Daniels, 2019).  From 6th April 2020, pay for annual leave is worked out from the average pay received over the 52 weeks prior.  Where overtime, commission or bonuses occur, these must be included in (as a minimum) 4 weeks of paid annual leave (ACAS 2020).  
‘Stringer v HMRC’, 2009 case governed that statutory holiday entitlement continues to accrue during long term sick.  The ‘Pereda v Madrid Movilidad SA’, 2009 case ruled that an individual can reclaim their annual leave when they are off work ill over their holiday.   The ‘King v Sash Windows Ltd’, 2017 case ruled that individuals who’ve not taken accrued annual leave due to believing they were ‘self-employed’ could then receive backdated holiday entitlement (Daniels, 2019).  
The Employment Rights Act 1996 states that an itemised pay statement on pay day is an entitlement.  Workers’ receiving a minimum hourly rate is enforced through the National Minimum Wage Act 1998.  Lawful deductions can be taken from wages when authorised by statute (e.g. PAYE and NI); in the contract of employment (e.g. payment for company equipment if damaged) or where there is an agreement in writing.  An employee has the right of a ‘Guarantee Payment’ when they haven’t received work on a day where they ordinarily should have, as long as they have one month’s continuous service (Daniels 2019).

(b) Fifteen weeks prior to expected week of confinement (EWC), Employee must notify Employer in order to receive Ordinary Maternity Leave (OML) (Daniels, 2019).  Maternity leave kicks in if Employee is off sick due to pregnancy in the 4 weeks ahead of planned maternity leave being due to start (ACAS, 2019).  If requested, a risk assessment and reasonable adjustments should be provided (CIPD 2020).  Contract of employment, holidays, benefits and continuity of service remain whilst on Statutory Maternity Leave (SML).  Ten keeping in Touch days are available and following OML, Employee has the right to come back to their original position (Daniels 2019).  When someone’s employment has been continuous for 26 weeks and during the 8 weeks ahead of the 15th week before EWC, they earned at least the minimum requirement for payment of National Insurance contributions ,they are entitled to 39 weeks Statutory Maternity Pay (SMP). This works out at an individual receiving 90% of their weekly earnings in the first six weeks and the rest will be paid at the lower rate (CIPD 2020).
Only ‘Employees’ have the right to Statutory Paternity Leave (SPL).  Entitlement is the same as SML in terms of qualification criteria but Employee must be the child’s father or Partner of the mother in order to be eligible.  28 days’ notice must be given and up to 2 weeks SPL taken in 56 days, after the date the child was born (Daniels 2019).  Statutory Adoption Leave (SAL) is again in line with SML. Individual has the right to receive adoption leave of 52 weeks (CIPD 2020).
[bookmark: _GoBack]Unpaid leave for some working parents is termed ‘Statutory Parental Leave’.  The child must be under 18.  Total entitlement is 18 weeks in blocks of weeks, and no more than 4 a year.  Shared Parental Leave (ShPL) is equivalent of SML or SAL but shared with partner.  Shared Parental Pay (ShPP) is for the couple and they can take twenty ‘Shared parental leave in touch’ days (Daniels, 2019).
Employees can request changes to working hours, times or location.  They must submit a written application for flexible working.  If granted this will result in a contractual change.  A trial may be offered first.  Legislation outlines a number of reasons for which a request may be rejected.  Decision can be appealed within 14 days (Daniels, 2019).



1. Summarise:
(a) the major requirements of health and safety law
(b) key legislation supporting equality and diversity in the workplace
(c) the concept of implied duties in relation to employee management at work

(a) Key legislation ensuring workplaces are a safe place for Employees is detailed under the Health and Safety at Work Act (HASAWA), 1974.  According to Common Law, Employers must ensure their staff are protected.  With Contracts of Employment, it’s ‘implied’ that employers must ensure their employees work in a safe environment; with safe procedures; have suitable tools to do the job and appoint employees who care about Health & Safety and look out for each other (CIPD, 2020).  Where there may be a failure to comply with this, it leaves Organisations open to potential claims of constructive dismissal and personal injury.  It’s a criminal offence when Employers fail to provide insurance (CIPD, 2020).
The HASAWA requires that a H&S policy is in place for all workplaces with more than 5 employees.  Where risk assessments are in place, this is far easier to defend in court.  Potential stress inducers in work must now be recorded on risk assessments (Taylor and Woodhams, 2016).
Employees also have Health and Safety responsibilities.  The HASAWA states that it’s important for individuals to look after their own health and safety and that of others, working in collaboration with their Employer.  More specific duties linked to employees are detailed in other health and safety legislation such as ensuring the use of Personal Protective Equipment where provided, following employers safe systems of work and flagging up limitations or severe, impending threats to Health & Safety (Daniels, 2019).

(b) Individuals in work along with the general public are protected from discrimination by the Equality Act 2010 which replaced 9 previous laws such as the Sex Discrimination Act, 1975; the Race Relations Act, 1976 and the Disability Discrimination Act, 1995 (GOV.UK, 2013).  It also replaced more than 100 pieces of smaller legislation.  The aim is to harmonise discrimination laws and make them simpler.  Nine protected characteristics are covered by the Act on which the basis of discrimination takes place along with 6 main discrimination categories.  Employees, Workers, Ex-Employees and Job Applicants are protected (Daniels, 2019).  
Just some ways in which the legislation supports Equality and Diversity is by ensuring the entitlement to the same pay for both men and women (ACAS, 2010).  It protects individuals from discriminatory job adverts.  Employers are unable to ask about ‘protected characteristics’ or Spent Convictions.   Health or Disability can only be discussed for minimal, specific reasons.  Employers can further support a disabled candidate over a non-disabled candidate where they equally achieve the standards required for the position (GOV.UK, 2018).   Where a disabled person is struggling in work or has been off sick due to their disability, it is the responsibility of their Employer to look at what changes can be made to support them.  This is termed ‘positive action’ which is justified under the legislation to support underrepresented groups or those with ‘protected characteristics’.  Employers will need to evidence they aren’t discriminating against others by doing this (ACAS, 2010).

(c) Both Employers and their staff have obligations to meet by law that are implied into contracts of employment (Daniels, 2019).  The Employer has an implied responsibility to ensure employees’ are paid and make work available for them.  Employee references must be correct.   They must provide a fair representation of the employee.  Health and safety of all employees must be guaranteed.  Employers must reimburse Employees for any liabilities linked to their employment such as business expenses.  Employers must ensure employees are made aware of any rights they may not be aware of, but also through the correct communication method i.e. putting a notice on a notice board would not be sufficient for employees who aren’t based in the office.  Employers must ensure bullying in the workplace is not accepted.   Employers must respect individual’s privacy and follow grievance processes thoroughly.  It’s an implied responsibility for both Employer and Employee to maintain reciprocated trust and confidence (Daniels, 2019).
For the employee, it is implied that they should conform to reasonable (and legal) Employer instructions.   They must cooperate with their employer.  If industrial action has been taken outside of the relevant legislation, this is not evidence of cooperation. Employees must not carry out any conflicting duties to that of their employer i.e. they must not work as a competitor. The employee should take care in carrying out contractual duties; if they damaged property for example, they may be liable to reimburse the employer for these damages (Daniels, 2019).




6. Explain briefly the main requirements of unfair dismissal law in respect of: 
(a) capability 
(b) misconduct
(c) grievance

(a) When a contract is terminated; contracts that have a fixed end date aren’t renewed; or when due to Employer behaviour, someone leaves their job; these are all classed as ‘Dismissal’.  According to the Employment Rights Act 1996 there are 5 explanations for dismissal that normally indicate a ‘fair’ decision i.e. ‘Conduct’; ‘Capability or qualifications’; ‘Statutory Ban’; ‘Some Other Substantial Reason’ and ‘Redundancy’ (CIPD, 2020).  With Capability, the Employer must evidence the job requirements were clarified during recruitment and induction; necessary training was provided and consequences of not hitting the required standard were made clear.  To ensure a fair dismissal where capability is linked will ill health, the nature of the illness must be considered; the length of current absence and potential return to work date; the organisation size and business impact.  The Employment Tribunal considers ‘reasonableness’ to determine an unfair or fair dismissal outcome.  The ‘BS v Dundee City Council’ (2013) case considered an individual with 35 untarnished years’ service but with a recent ill health 12 month absence.  The Doctor deemed it likely for a return within 1-3 months but the employee was dismissed due to length of absence and no fixed return date.  To consider if dismissal was unfair, the court had to contemplate if a ‘reasonable’ employer would’ve waited longer; if it was possible to wait longer; if the employee was consulted; the medical evidence and if reasonable attempts were made to understand the illness. Investigation and potential solutions are key to ensuring dismissal on capability isn’t unfair (Daniels, 2019).
(b) ‘Gross Misconduct’ and ‘Misconduct’ are reasons for dismissal under the Conduct category.  For Gross Misconduct, no notice is required to terminate a contract; examples of such may be theft or assault.  Misconduct which could be dismissal for potentially use of bad language or continuous lateness, has normally been dealt with prior, through previous warnings (Daniels 2019).  For a dismissal of this nature to be classed as ‘fair’, the Employer must ensure the misconduct was the reason for dismissal and it was a reasonable decision to dismiss.  There is no need to evidence guiltiness of misconduct for dismissal to be deemed fair (Brook, 2018).  The ‘Burchell Test’ is the test of reasonableness that is used in an Employment Tribunal to assess fairness of dismissal. This derived from the ’British Home Stores v Burchell’ 1980 situation which saw an outcome reversed by an Employment Appeal Tribunal (EAT), as it was believed there to be three main points to prove a dismissal to be fair i.e. ‘The fact fundamental to the belief must be established’; ‘a thorough investigation must be held and prove the belief to be held on reasonable grounds’ and ‘the investigation must be reasonable’ (Daniels, 2019).  During a thorough investigation it would be expected that evidence would’ve been collated, witness statements gathered and the employee given the opportunity to defend the alleged claim.  Where extenuating circumstances were present or the conduct was out of character, this should’ve been taken into account (Brook 2018).
(c) Disciplinary and Grievance Procedures provide consistency, fairness and ensure difficulties that arise in working relationships are dealt with reasonably.  Employers need to adhere to the ACAS Code of Practice.  Where disciplinary action needs to be taken it should follow the code.  The ACAS non-statutory guidance recommends a first written warning should stay on record for 6 months and one year where written warnings are final (CIPD, 2019).    The three stages to adhere to, when addressing grievance concerns are outlined in the ACAS code of practice.   A letter is to be sent detailing the reason for the grievance; a meeting held to talk about it; and individual concerned given appeal entitlement. Employees and workers are entitled to attend a hearing of this nature with support from a Trade Union Representative or a Colleague (Daniels, 2019).  
An employee can resign and make a Constructive Dismissal claim if there has been a breach of contract due to the Employer’s conduct.  An Employment Tribunal upheld a Constructive Dismissal claim in the ‘Western Excavating (ECC) Ltd v Sharp’ Case.  This was overturned by the Court of Appeal who found the Employment Tribunal had assessed whether the Employer had acted ‘reasonably’.  The test for constructive dismissal is assessing if the contract has been breached (Daniels, 2019).
Some reasons for claiming Automatic Unfair Dismissal require a two year qualifying period.  Some reasons that don’t however may be, dismissal fora pregnancy related issue; disclosing fraud; asserting entitlement for payment of minimum wage or for being a trade union member (Daniels, 2019).
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