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[bookmark: _Int_ociG9AmM][bookmark: _Int_NiKdBvMK]The following essay will examine easements created by prescription while considering the views of third parties and the law commission. A definition of an easement is a right to do something on land belonging to someone else. (Davys, 2019). A right of way is one of the most common types of easements. The four characteristics of an easement were set out in the Re Ellenborough Park [1955] EWCA Civ 4 case will be discussed below.	Comment by Sian Turvey: Delete
[bookmark: _Int_TNeTJNdg][bookmark: _Int_zEnoP70o][bookmark: _Int_dEYPM7lv]Easements are an important part of property law affecting most people in England and Wales. Despite this, not everyone is aware of how easements are used, created or how they may be taking advantage of one already in existence. The two main statutes that assist in understanding when an easement may be created by prescription are; Law Property Act 1925 and the Prescription Act 1832. The statutes and main cases may appear outdated in terms of keeping up with modern problems, however in Regency Villas v Diamond Resorts (2018), (labelled the modern easement case) it showed that common law is flexible enough to manage modern developments. A deed is required to create a legal easement ss2(1) LPA 1925.
The case of Ellenborough Park made the land in question more attractive; it benefited the land in general. The granting of parking place as part of a purchase made the land not only more desirable, but more valuable. The question in this case was what must be present for an easement.  
[bookmark: _Int_7QavRU4B][bookmark: _Int_2fhDsHEP][bookmark: _Int_RgC7dXWl]Re Ellenborough Park 1956 set out the four characteristics of an easement. These four requirements were adopted by Evershed MR.; A dominant and servient tenement must exist, each of the tenements must be in separate occupation, the easement must accommodate the dominant tenement and the easement must be capable of being the subject matter of a grant. 
[bookmark: _Int_KL61hhmp][bookmark: _Int_XZp0l07b][bookmark: _Int_sMlII5Cb][bookmark: _Int_vuRJGoVd][bookmark: _Int_6N8xZfi2][bookmark: _Int_E1u8N9aD][bookmark: _Int_GCHIcpNI]A case contradictory to Ellenborough Park is Todrick v. Western National Omnibus Company Limited (1934 Chancery 561). The case demonstrated that a right of way may exist for the benefit of a dominant tenement although between the dominant tenement and the servient tenement there is some intervening land. It showed that even when a right of way had been granted, excessive or improper use would go against the permitted purpose. These two cases are an example that while it involves the same laws and regulations, there can be a contrast in the outcome. This can also apply to cases involving prescriptive easements because it shows that the law may seem rigid. So, to an extent, the action made by either of the parties involved, is essential however, the way each person demonstrates the affect these actions have had, clearly is impactful. 
[bookmark: _Int_2FIQt26I]“You cannot have an easement over your own land” (Metropolitan Railway Co v Fowler (1893)). iIt is a right over someone else’s land. But it is possible for an easement to be acquired where the two tenements are owned by the same person but occupied by different persons. (Gray, 2005)
[bookmark: _Int_vUCfNlLL]Bailey v Stephens (1862) 12 CBNS 91 looks at proximity in relation to the granting of easements. More specifically if an easement could be established where two parcels of land are not adjacent to each other. The essential requirement for an easement, that is generally accepted is that land needs to be in proximity. An exception to the above case is Pugh v Savage [1970] 2 QB 373. 
Hill v Tupper (1863) 159 ER 51 demonstrated the limits of an easement in relation to making land more attractive and valuable. In this case, the court held that the right to have exclusive use of land was not an established right in law. Since there was commercial benefit, it didn’t directly benefit the land, so an easement was not established. A potential exception to this ruling comes from the case Moody v Steggles (1879) 12 Ch.D 261.  The main principle from this case is that if an easement benefits land, then the fact that the land is used as a business cannot defeat the claim that it exists as an easement. This case was significant because it showed that the easement could form the subject matter of a grant. Someone could grant and receive the benefit. The right was within the general nature of the rights traditionally recognised as easements. (Dyce v Lady James Hay 1852)
Prescription is a notably complex law to apply and can be used in three instances. These include; Common Law, Lost Modern Grant and the Prescription Act 1832. A prescriptive easement can be created by the use for many years of a right. Any right claimed by prescription must usually be made by a freeholder against another freeholder. (Davys, 2019) It's essential that the freehold owner of the servient land knew of the right being exercised and took action to prevent these. However, there seems to be some inconsistencies and exceptions to these rules. Llewellyn and Another v Lorey and Another: CA 3 Feb 2011. 
Under the Prescription Act 1832, the claimed right must have been exercised without the threat of violence or actual violence. However, as with most of the principles of this 1832 Act, there are some anomalies and arguments that can be claimed against the granting of an easement. For example, Winterburn v Bennett EWCA Civ 482, a clear and obvious notice sign stating a parcel of land was private and was not to be used to park and access the adjacent business. This form of ‘protest’ seems to satisfy the principle that the servient tenement took reasonable steps to object to this enjoyment. Winterburns continued use of the car parking facility could not be said ‘without force’ so an easement couldn’t be claimed. An obvious contentious area of claiming this form of prescriptive easement is that it's generally not enough to show that ‘he’ has not used any violence. In this case, Pratt suggested that it is time to distinguish between the acquisition of public and private rights by prescription.
Grigsby v Melville [1973] 1 All ER 385 showed excessive use of a confined space, distinguished by the courts. Shows the benefits of an easement to prevent unreasonable use where normal use would have satisfied the requirements of an easement. Provides protection to the servient tenement in case of excessive user. (Dollar, 2019) ‘ Harris v De Pinna [1886] 33 Ch D 238 confirms that a capable definition is needed to form an easement. This case concerns right to a flow of light through an undefined channel. To satisfy a definition, a more defined aperture such as a vent or window.
[bookmark: _Int_0H2iz925][bookmark: _Int_El0B2cCm]The act was passed to meet difficulties in convincing juries to presume grants. Another apparent issue with the 1832 act is where no user as of right is identified for the whole of the 20-year period next before the action is brough, any claims will fail.  Colls v Home and Colonial Stores Ltd: HL 2 May 1904 held that Colls was entitled to reasonable and expected light.
In n Sturges v Bridgman (1879) 11 Ch ,Thesiger LJ stated ‘Consent or acquiescence of the owner of the servient tenement lies at the root of prescription’. Must have knowledge that a right is being used and enjoyed. Not enough this route otherwise to claim an easement by prescription. Can be diffult to prove other party had knowledge of this without evidence of protest to this enjoyment. 
This may provide some form protection to the servient tenement because if they can evidence that they protested the enjoyment of a particular right or usage, it does not presume any right against them. Furthermore, another issue of the lost modern grant that needs to be considered is if the servient owner has not knowledge, then the easement case is generally dismissed. 
Copeland v Greenhalf [1952] Ch 488 is an example of excessive use of another's land. The claim of a prescriptive right through generational use of parking seemed to satisfy the requirements of the Prescription Act 1832. The use of 20 or more years. However, for a claim to form an easement, the effect on the land is considered. In this case, the claim to have the right was too extensive. Contrary to other cases, this case did not regard the tolerance involved of allowing the cars to be parked in a disruptive manner as consent to do so. Did not amount to a lost grant. Chain of use through multiple people. Benefit is that a time a right is enjoyed is added up despite multiple users of that right. Although, breaks in the specific enjoyment will not affect total time. (Gray, 2005)
[bookmark: _Int_j4WqV6PJ][bookmark: _Int_AM1KMYlP][bookmark: _Int_6kUoLcQb][bookmark: _Int_bl2OH0b8][bookmark: _Int_UNk4ZLLP]If you were to peruse a prescriptive easement through the Common Law route, proof of user since 1189 is required. This can be difficult to prove, making this presumption less desirable. Another negative aspect of this type of easement is that while it may seem simple to show 20 years of use since 1189, this may be rebutted providing since 1189 the right was not exercised. There is a large time period between today's date and 1189. Bury v Pope 1587 an extremely old case, is perfect to demonstrate the flaw within common law. The case despite being a lot closer to the date of time immemorial still failed due to insufficient evidence of user since this time. If a case of almost 500 years ago fails to prove user, the task to do that in the 21st century seems almost impossible. 
A disadvantage to this is that it's easy to rebut due to other factors that can be used to prove a break in the enjoyment of the right being claimed. This would not be suggested to use as a basis of a prescriptive easement. The development of common law prescription generally seems to recognise the frivolous nature of ‘time immemorial’ through development to this method. For example, 20 years of user had been enjoyed as of right is more realistic. Therefore, it is rare to find an easement claimed through common law prescription. 
Lost Modern Grant described as ‘revolting fiction’ by Lush J. The earliest reported decision on the lost modern grant came in Lewis v Rucker 1761. Precluding Statutory prescription in Tehidy Minerals Ltd v Norman: CA 1971. 
Union Lighterage Co v London Graving Dock Co 1902 is significant in understanding the limitations of a prescriptive right to an easement. The enjoyment must be open. However, with the right being exercised openly, the burden is on the servient tenement to oppose the right being used. (Gray, 2005)
There must be some positive act by the owner of the servient land. London Tara Hotel Limited v Kensington Close Hotel Ltd (2011). In this case, a more practical view was taken in this case.
[bookmark: _Int_zDQ8AcSd][bookmark: _Int_Tfa0RDe0][bookmark: _Int_DV0TvDrf][bookmark: _Int_TwtGJlt6]Dewan & Ors v Lewis | [2010] EWCA Civ 1382 considered whether a right was established even though there were multiple ways to access the parcel of land in question. Did the convenience amount to a right of way? Exception to this case is White v Richards: CA 1993 that considered the physical characteristics at the ‘time’.
[bookmark: _Int_E5ep3nL8]R v Oxfordshire CC, ex parte Sunningwell PC [2000] Lord Hoffman commented that the main purpose of prescription is to ‘prevent the distrubance of long-established de facto enjoyment’. Essentially, if a right has been enjoyed for a substantial period, whether by right or not, an easement via prescription can be claimed. Explanation of more recent explanations of the forms of prescription was outlined in Making Land Law Work: Easements, Covenants and Profits a Pendre (Law Com 327, 2011)
[bookmark: _Int_Hg6GnbjO]In research, doctrine of lost modern grant appears not to be a satisfactory basis or method. Here in this doctrine there is an assumption placed that a document or documents existed and essentially were lost. The problem here is obvious, its mostly based upon fiction. Asking the judge to accept your claim that the relevant document existed can be difficult and inconsistent. Views on this are especially ambiguous, as stated by the law commission.
[bookmark: _Int_xZF4uNf5][bookmark: _Int_vrIug4JC]The statutory position on the Prescription Act 1832. Prescription is a very specific topic with specific and obvious problems. Common law to me seems too rigid, there is a lot that can be contested since the time scale being viewed is too large. It often fails and leaves the other two options. There is more evidence to show that common law is the most difficult route for a prescriptive easement. In Tehidy Minerals Ltd v Norman: CA 1971 , if the dominant and servient tenement are the same this claim would be dismissed. However, as covered in above cases, the other methods seem to have more of a chance even if certain characteristics are not present. The lost modern grant is nebulous. Not only are there too many exceptions but there a large scope of failure since the claim is an assumption.
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