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1.0    Executive Summary
This report will summarise the essential elements to the tort of negligence. It will also include an example of case law and how it can affect project progression. Then finalising with the Vinci V Beumer Group case where I will be reviewing the impact of adjudication. This will be achieving by researching relevant information in a report format. 




2.0       Terms of Reference

                   2.1 The prime focus is:
        2.1   Researching key elements to the tort of negligence.
        2.2   Identifying case law and how it can impact a project progression.
   2.3   This report is due by December 1st, 2022.

3.0       Procedure

This section highlights the research methods used.
        3.1 The research consists of different sources ranging from online websites, blogs and government information which is all set out on the bibliography and references. 
         3.2 Detailed notes from online sources and extensive research. 

4.0      Research
                   Understanding the difference between civil and criminal disputes
A common misconception by people in the construction industry is the understanding of a tort. Simply put it, a tort is a civil wrong and not a criminal act. A civil wrong is a dispute against a person and not society, whereas a criminal dispute is the act against a society. However, a tort of negligence is only civil not criminal. Therefore, committing a tort is where the claimant suffers from damage or loss due to negligence. Tort cases typically involve compensation for the victim which is caused by legal liability from the tortfeasor.

Negligence
To establish a negligence claim it’s important for the victim to provide proof that the defendant owed them a duty of care. The law must acknowledge a relationship between the defendant and the claimant to further pursue the investigation. The judge must also identify if the defendant owed the plaintiff a duty of care and if they find the duty exists, then the defendant will be held liable for their actions. However, “you may not be successful in your negligence claim lawsuit if that negligence caused you no harm.” Therefore, duty of care would exist if a reasonable person was held responsible and the outcome was, they received harm or economic loss due the consequences of the negligence alleged.  An example of this in construction is when a construction team has a duty of care to construct a wall for the client. The wall constructed must be fit for purpose and if the project was deemed unsuccessful then the construction team would then be held liable for negligence as there was a breach of care. This would result in a court action, where project progression will impede. The Defective Premises Act 1972 ensures construction workers are to comply with standards and building regulations where if the “developers and landlords fail to comply, it is known as a breach of statutory duty.”

Standard of care is also an important element to negligence where certain circumstances can lower the standard of care. This can be determined by a vulnerable person or child where the standard of care isn’t as high in comparison to a reasonable person. For example, in construction the “PPER 1992 places a duty on every employer in Great Britain to ensure that suitable PPE is provided to 'employees' who may be exposed to a risk to their health or safety while at work.” In essence, it’s prudent to provide PPE gear to all employees. However, if an experienced professional entered the site, then the standard of care would be lower as the experienced individual has most likely brought their own PPE equipment. On the other hand, if a group of children from a school trip entered the site, the standard of care would increase as children are far more likely to be harmed or injured in contrast to an experienced professional. Ultimately, it’s important to observe the standard of care in individuals when discussing the tort of negligence.

A breach of care occurs when an individual/responsible team has a duty of care to another individual. If the duty of care is broken, then the individual/responsible team has failed to comply with standards resulting in a breach of care. Breach of care can be judged and determined by a jury to see if a person is held liable for negligence. Damage is also an element to consider for negligence. Damage must be caused in any form such as physical, nominal damages, compensatory damages or punitive damages. By law, you must report an incident within a reasonable time and not 10 years later. Courts are very strict about this limitation period and therefore the case must be presented to the court within "six years from the date of the negligent act.” In addition to this, the damages presented to the court must have direct relation to the incident or else the investigation won’t have any relevance to the damages. However, if the damages were caused by a chain of events and wasn’t overseen ahead of time then this could potentially effect project progression.

Case Law and its relevance to the construction industry
An important case law for the construction industry is the Donoghue V Stenson 1932. Where Mrs Donoghue purchased an ice cream and a ginger beer that contained the remains of a decomposed snail. She “suffered from personal injury due to this and proceeded to claim against the manufacturer which was successful and resulted in the establishment of the modern law of negligence and the neighbour test.” This incident of case law also resulted in the fundamental principle of the duty of care from Stevenson not being able to provide clean glasses for his customers. Ultimately, the judges altered one of the ten commandments from ‘thy shall not kill’ to ‘thy shall not harm neighbour’. Where the law states that the neighbour is classed as directly affected by someone within proximity e.g., purchased and consumed a drink from a local shop. The proximity requirement requires one person to cause another person harm in close relation. Therefore, there must be reasonable foreseeability of lose and a sufficient relationship of proximity between the defendant and claimant to cause negligence. This can be effectively used in the construction industry to determine if there was sufficient relation between loss or damages at a construction site. If found responsible, then the party is held liable for breaching their care of duty.
The development of duty of care in the Donoghue V Stenson 1932 case is a staple for 20th century construction standards. From this case, contractors and consultants are required to owe their clients a duty of care as they’re obligated to ensure that the project is fit for purpose. Fundamentally, the contractor ‘shall not harm neighbour’ where the client is classed as the neighbour.
The obligation to provide care for their clients can be arranged through a contract specification or a design and build specification. However, if the contractor fails to fulfil his duty of care, then the contractor will be held liable for his actions in court. Case law is extremely important for the construction industry as contractors/judges can refer to previous cases to appoint a decision by using English law. It can ultimately provide order through legal practices which can affect projection completion if laws aren’t applied and followed correctly.

What is adjudication and its importance in the construction industry
Ultimately, adjudication is the legal process that resolves a dispute where the claim is initially brought forward and reviewed by the adjudicator. Upon decision, the judge and court will appoint the rights and wrongs of the dispute where parties must abide as its legally binding. The adjudication process must have a decision within 28 days which is governed by the Housing Grants, Construction and Regeneration Act 1996. This is a construction act that must be delivered in writing. In essence, any party under a construction contract can appoint a dispute for adjudication; where the adjudicator must act uniformly as it’s his duty to appoint to provide a fair decision.
The benefit of adjudication is “to protect cash-flow during construction projects by resolving disputes without resorting to lengthy and expensive court proceedings.” Not only that, but under normal circumstances the claimant will receive payment shortly after the decision which will ultimately assist with cash flow for the project. To add to this, construction contracts can proceed even during the adjudication process which in essence, prevents time and cost overruns. Therefore, adjudication is particularly useful in the construction industry to avoid long legal court decision which will ultimately speed up the projection completion.

Vinci Construction Ltd Vs Beumer Group Ltd
Vinci construction was employed to work at Gatwick airport as Beumer Group was appointed as sub-contractors to work on the baggage handling system. An extension for two completion dates were arranged and “subsequently, a dispute arose over the operation of the extended sectional completion dates and the delay damages (liquidated damages) payable.” The adjudication process went on for 7 adjudications where typically the final decision must be appointed in the first adjudication. This is because the process is legally binding where the parties must comply with the legal proceedings.
Upon the seventh adjudication, Vinci was entitled to receive a total of £9.7 million from liquidated damages from the delays of Beumer Ltd. Beumer claimed “that there had been three separate breaches of natural justice in the seventh set of adjudication proceedings” which led to Beumer refusing to pay the fee. Some of the key statements that Beumer argued with consist of; insufficient evidence from the adjudicator to provide reasoning behind his decision, inconsistency with the 4th and 6th adjudication which didn’t match the findings in the seventh decision, the findings of Vinci using a different case from 2016 in the 7th adjudication.
Therefore, Mr. Eggleston (the adjudicator), failed to disclose the order as no compelling evidence was presented. Fortunately for Beumer, the adjudicator provided him with endless opportunities to provide more information, however, Mr. Eggleston “was entitled to make no reference for that aspect of the dispute in his Decision. Certainly, the failure to do so does not support any allegation of breach of natural justice.”
It was also found that prior adjudications only focused on the monetary value of certain compensation events. Therefore, Mr. Egglestons evidence was not affected by previous adjudications. To add to this, Beumer provided inadequate evidence to enforce a reasonable decision where the TCC was in favour with the adjudicator's final decision, regardless on if it was the right decision or not. Despite a challenging case, the court’s decision ultimately tries it’s best to provide a summary judgment which aims to maintain its efficiency during the adjudication process.


5.0     Conclusion
5.1 Through detailed research, I have accumulated knowledge ranging from important elements of negligence to understanding case law. By incorporating this knowledge, I’ve been able to construct a formal report expressing the information I have gathered from in class studies to online sources. I now feel confident and knowledgeable in understanding case law, negligence and adjudication on deciding a dispute.
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7.0   Appendices

   7.1     Appendix 1

The image below demonstrates the adjudication timeline through a detailed diagram:
[image: ]

Source: BpCollins (2022)  
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