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     Throughout this document, I plan to explore the defence of diminished responsibility including, what it is, where it comes from, the adjustments made to it throughout the recent years, and whether this was for better or worse.

[bookmark: _Toc129383694]Main Body
     According to Herring (2022), “diminished responsibility is a defence only to murder and, if successful, reduces the charge to manslaughter” and in which the defendant must show that they suffered from what he refers to as an “abnormality of mental functioning”, that would have surfaced as a result of an unknown underlying mental condition which explains the killing. It is also necessary for it to be proven that this would have a major impairment on their ability to realise the nature of their conduct and to form rational judgments with exercised self-control. It is also important to note that under diminished responsibility the question of other parties would still amount to murder as set out in section two of the legislation that establishes diminished responsibility the homicide act and the newer coroners and justice act (Homicide Act 1957) (Coroners and Justice Act 2009). According to Kennefick (2011), the change to the defence of diminished responsibility came with pressure from mental health professionals, practitioners and academics to reword the legislation, which came under section 52 of the Coroners and Justice Act 2009. 
     Before we look into this act, I think it is important to ask why a need for this change was there. According to Kenny (1986), section 2 of the homicide act is “indefensible”, describing mental responsibility and outlined in the act as a hybrid. This turns a present psychiatrist witness into either a thirteenth juryman or a spare barrister. As a spare barrister, the jury is left with insufficient guidance and when acting as a thirteenth juryman it brings back what is a bad policy of the 18th century where mental illness is not a factor of determining responsibility, but a status used for exemption from that responsibility. There have also been a number of controversial cases under section 2 of the homicide act including that of R v Byrne [1960]. According to Oxbridge Notes (2020), the fact of this case is that the man “raped, killed and mutilated a girl” and proceeded to plead diminished responsibility after feeling a strong sexual impulse that was hard to resist. After being convicted of manslaughter instead of murder despite a history of violence, critics have argued that it can be too easily manipulated and that it may be used by defendants to escape a murder conviction even when their actions are deliberate and premeditated. Because of the building pressure, changes were then made under section 52 of the Coroners and Justice Act 2009. 
     The sentencing of the partial defence hasn’t changed; however, a modernised definition replaced section 2(1) of the homicide act with new subsections (1) to (1b). Looking into the legislation, the amended (1) outlines the conviction of murder if the defendant is found to be suffering from “an abnormality of mental functioning” which arises from three things. These are, from a recognised mental condition, that has a substantial impairment on what is mentioned in (1a), which provides explanations for the defendant’s actions and omissions in being a party to the killing. The things mentioned in (1a) are an understanding of the nature of their actions, the ability to form rational decisions and judgement and the ability to exercise self-control (Coroners and Justice Act 2009). From what we are able to see, it is instantly the increased complexity given by the revised definitions of the defence. In the original section of the Homicide Act, there is very little specific detail given. Throughout, the only key areas I pick out are “abnormality of mind” and “substantially impaired his mental responsibility”. This leaves far more to question during a legal proceeding, giving little guidelines for juries and legal professionals alike. Along with the problems brought by the accompanying psychiatric witness that we discussed earlier, this leaves a lot open for the guideline to be manipulated by the defence. The new additions set out in the Coroners and Justice Act leave less open to interpretation, giving more actual guidance and layers to the partial defence and making it far harder to manipulate a plea of diminished responsibility. According to the Crown Prosecution Service (2022), in a trial with a murder charge, the burden of proof is upon the defendant to prove that the defendant is not liable on the basis of diminished responsibility as set out in section 2(2) and 2(3) of the Homicide Act. “It is for the defence to establish the defence, on the balance of probabilities”.  Through statute, the coroners and justice act provide a better guideline and a wider scope for the defence to prove when trying to fight with the partial defence. This again will mean that diminished responsibility is harder to manipulate and allows for it to be used in the correct situations. Still, the question of whether this is the correct approach is something that we will touch on further in this text. 
     There is always going to be a debate when it comes to a legal doctrine of this nature. One side is the consideration of those with a psychiatric problem and their potential inability to control their actions. I believe this is what diminished responsibility was made for. People may argue that they didn’t have the cognitive ability to rationalise and form malicious intentions and that they shouldn’t be held to account for murder. Another case I would like to mention is R v Brennan [2014]. In this case, the defendant, who had a history of mental health and personality problems stabbed a victim to death. The defence claimed, that in her opinion, the defendants had satisfied the necessary requirements for the partial defence of diminished responsibility. Despite this, the jury rejected the plea of diminished responsibility, and the defendant was convicted of murder. On appeal, the conviction was quashed and substituted with manslaughter through a diminished responsibility plea (Macdonald, 2018). Where this was legally a correct decision, many will ask if it is an ethical one. On the other hand of the argument, is the defence of diminished responsibility fair for the public? Despite the argument of fair treatment of those with mental ailments, within my rational thought, I am left to consider whether this comes at the cost of public safety. If individuals who have killed under a mental ailment genuinely meet the requirements of diminished responsibility, I want to consider the possibility that allowing individuals that are not physically able to control their negative impulses back onto the street in less time. One solution to this could be to prescribe a course of psychiatric treatment in a dedicated facility. From here provision of a sentence can be given on diminished responsibility with the charge of manslaughter; however, there could be the facilitation of further holding within this facility until the individual is deemed to be safe to the public by a professional in the field. Nonetheless, as stated by Sparks (1964), it is unfair, both in criminal law and everyday life, to blame and punish an individual for an act unless they have both the opportunity and ability to refrain from or avoid committing it, which leaves the subject in a real moral grey area. In criminal law, there is something called “mens rea” which translates to guilty mind in Latin and refers to the guilty intent of the individual (Cornell Law School, 2023). The actus reus which is the act or omission of the crime is present (Cornell Law School, 2022); however, can you pin the mens rea to an individual if they were mentally impaired? It is my opinion, that purely in the eyes of the law you cannot, and this is the purpose of diminished responsibility.


[bookmark: _Toc129383695]Conclusion
     After exploring the Homicide Act, Coroners and Justice Acts and some cases of diminished responsibility it is no easier to come up with a solution that is both adherent to UK law and that can keep everybody happy. In my opinion, with the lack of mens rea in somebody that lacks the mental capacity to make that rational decision it would be unfair to give a conviction of murder. I do however realise the potential public danger if an individual without that mental capacity is allowed to roam the streets again. In my opinion, we need to make better use of psychiatric facilities. With this, offenders charged with manslaughter through diminished responsibility spend a minimum of half the prescribed time before assessment by professionals for parole assuming good behaviour up until that point. In the case they are not they are to be held for their full term; on completion they can be again assessed. For public interest, these individuals should remain inside of the facility with proper care until they can be determined as safe for the public to avoid a future incident. This may not sound ideal to most, but with the information I have available, I feel that this is the best way to be fair while protecting the interests of the public.
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