Formation of a contract
Answer 1
In order to have an enforceable contract there must be an offer which is accepted prior to any revocation of that offer.  Determining whether Sebastian has formed a contract with Logoplat Ltd before they purported to withdraw their offer, having sold the goods elsewhere, will involve an analysis of the traditional rules of offer and acceptance.  These principles continue to be applied to technologies which did not exist at the time the authorities themselves were decided.
As a general rule, advertisements are invitations to treat, not offers.  An offer is an expression of willingness to be bound on acceptance of that offer on certain terms.  An invitation to treat, by comparison is inviting offers to be made.  The website states the availability of plates for sale and gives a price but gives no indication as to how many are in stock.  It is therefore unlikely to be capable of being an offer as it is looking to generate interest rather than finalise a deal.  The website notice is analogous to a notice in a catalogue or even a display in a shop window (Fisher v Bell[1961])
Sebastian’s first communication to Logoplat Ltd could again be interpreted as invitation to treat as it is uncertain as to terms.  On the other hand, Sebastian’s email could be deemed to contain 2 offers, either of which he would intend to be bound by on acceptance by Logoplat Ltd.  Determining whether an offer or an invitation has been made will be a question of intention.
Logoplat Ltd’s response is an offer which is capable of being accepted, if Sebastian’s first email is found to be an invitation to treat.  The terms are certain and there is an expression of willingness to be bound.  If it were determined that Sebastian’s first email was an offer, then Logoplat Ltd’s response is a counter-offer as it proposes different terms, which has the effect of rejecting the original offer (Hyde v Wrench (1840)). Sebastian is free to accept or reject this offer.
Sebastian’s second email is intended to be an acceptance of Logoplat Ltd’s offer to sell the plates at 70p each.  The acceptance must mirror the terms offered and must effectively be communicated to the offeror (Entores Ltd v Miles Far East Corporation (1955)) The method of communication of acceptance has not been prescribed and email is appropriate in the circumstances, as it is the same mode used for the offer. (Quenerduaine v Cole (1883)). However, any offer can be revoked at any time prior to acceptance (Byrne v Van Tienhoven(1880)).  Both a revocation of an offer and an acceptance by an instantaneous means of communication take effect on receipt.  Therefore, it has to be determined which was received first; the revocation or the acceptance?
Issues surrounding effective communication of offer and acceptance are discussed in Denning’s Judgement in Entores. Denning identified two types of communication of acceptance; instantaneous and non-instantaneous. Non-instantaneous applies to the post only and acceptance takes effect on posting (Adams v Lindsell (1818)).  Instantaneous means of communication apply to everything else, even new technologies developed after this decision that are capable of message storage (Brinkinbon Ltd v Stahag Stahl und Stahlwarenhandel GmbH 91982)). Brinkinbon does not give a precise ruling as to when acceptance will take place in such circumstances.  Potentially it could be when the message is sent, on receipt in the storage device, or when it is actually heard/read.  Brinkinbon suggests that in the absence of a precise intention expressed by the parties, determining when acceptance takes place depends on the business practice concerned or a judgment as to where the risks of acceptance/non-acceptance should lie.  The basic principles in Entores apply as to the risk of non-effective communication of acceptance.  In not connecting to the internet it would appear that Sebastian has not communicated his acceptance effectively and therefore the revocation of the offer would take effect before the message purporting to accept the offer was sent.  If the fault for the non-connection to the internet was not his, but equally not Logoplat Ltd’s, then the risk according to Denning’s judgement will still lie with the Sebastian.  The time of receipt does not have to be the time the message was actually read.
Logoplat Ltd made an offer capable of acceptance to Sebastian.  Sebastian did not effectively communicate his acceptance of the offer until after the offer was withdrawn.  An enforceable contract was made with Black Swan Brewery Ltd.  The offer and acceptance have been communicated by conduct.  However, had the email sent by Sebastian gone through successfully at 11.30am on 1st May, then acceptance would have been effective before the offer was withdrawn and Logoplat Ltd would have been in breach of contract with Sebastian, damages being available as of right.











 
