
Advise Ava and Mason on the merits of bringing a claim for negligence.
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Roles and responsibilities will differ from employee to employee. Consequently, the type of business an employer operates will affect the level of risk. Vicarious liability refers to an employer or another party being responsible for the actions of another employee. This is if there is a sufficiently close relationship between the employer or employee's role and the actions that have resulted in liability. An individual can be held legally liable for the actions of another person under the concept of vicarious liability. An employer, for example, is responsible for the actions of its employees depending on the nature of the incident. Hall Ellis Solicitors (2020).

In addition to this, HSE (2019) state employers and employees enter into legally binding agreements known as employment contracts. To ensure a safe work environment, employers must provide a contract providing knowledge of their health and safety. Employers are responsible for protecting the health, safety, and welfare of their employees and anyone else who might be affected by their work activities. To accomplish this, employers must do everything that is reasonable and practicable. Max and Ava are the employer's responsibility, so they are owed a duty of care.  

It is also required by the Health and Safety at Work Act 1974, that employers are legally obligated to ensure employee safety, health, and welfare, as well as maintain the safety of those around them. This is their statutory duty. Employers are required to eliminate or control any risk of work-related dangers under the Act. To protect employees from reasonably foreseeable risks, employers are obligated to conduct a risk assessment to consider the health and safety risks to employees. House of Commons (2008).

In note of this, the employer must be shown to owe Mason a personal duty of care to establish a duty of care owed. As a result of failing to meet the required standard of care in this scenario. The claimant's injury was caused by the employer's breach of duty both legally and factually. Employers are responsible for fire safety. It is the employer’s responsibility to meet the responsibilities of their employees, and this was breached under the Health and Safety at Work Act 1974 when the fire blanket was not replaced after use causing the claimant to receive bodily harm due to his employer’s negligence. GOV.UK (2012). 


This is also highlighted in the Regulations regarding the Provision and Use of Work Equipment 1998, which require that equipment used at work to be suitable for the intended purpose, safe to operate, and maintained in a safe manner. It also needs to be inspected to ensure it is installed correctly and does not deteriorate subsequently. The employer breached this requirement by not replacing the fire blanket, and leaving a deteriorated blanket for use, ultimately causing a fire hazard. Booth (2015). 

In addition, Ava's employer continued to breach her personal duty of care by failing to replace the railings on the stairs. This was in violation of the Health and Safety at Work Act 1974. By using the 'but-for' test as a justification for causation, it is established that the claimants might have suffered less injuries if the employer had replaced the broken railings. Hylton (2016). As stated in section 2 (2) (a) of the Health and Safety at Work Act 1974, it is the employer’s duty to provide and maintain plant and work systems that are safe and free of health risks for their employees, so far as practicable. 
 
This relates to the Employer's Liability (Defective Equipment) Act 1969, where conditions like a defect in equipment can cause injury. For the purposes of the employer's business, the employer provided the equipment. It was the claimant's injury that was caused by the faulty equipment. Despite the food creating the original hazard, the claimant could have sustained less of a serious injury had the employer fixed the stair railings.  

Furthermore, there is a duty of care that must be observed in the tort of negligence. The duty of care refers to the circumstances and relationships that give rise to a legal responsibility to take care. If the defendant fails to take such care, they can be liable for damages to someone who suffers injury or loss because of their breach of duty. A duty of care must therefore be established by the claimant against the defendant. Duty of care is the first of three primary elements of tort law, along with breach and causation. Mahmud and Rahman pg. 77 (2016).

A case which relates to Ava’s scenario is Wilsons and Clyde Coal v English [1937]. As a result of the employee's negligence, another employee was injured by an employer's negligent arrangement of safe work. Due to the employer's own negligence, it could not have been held liable vicariously, since common employment would have protected it from liability, nor could it have been held liable for its own negligence. In contrast to the scenario, the employer in this case had not provided an unsafe working environment, whereas the employer in this scenario had. Therefore, the employer was not liable for the other employee’s negligence. 


Also, according to the Caparo Industries Plc v Dickman [1990], a duty of care must be established through the Caparo test. As for the employer, it was reasonably foreseeable that the failure to replace both the broken stair railings and the fire blanket could potentially cause serious harm to the employees. Due to the employer being within proximity to the claimants (being the employers’ employees), it is fair, just, and reasonable to impose a duty of care to the employees. 

Moreover, defences linked with the employer include the consent to specific harm. The defence can be established by referring to the employee contracts the claimant’s signed, regarding the known risks of the working environment linking to the specific injuries sustained by both claimants. However, neither claimant was aware of the risks present, concluding that neither claimant consented to the breach of law and the defendant's failure to provide the standard of care required by the law. It was not foreseeable for the claimants to see that the fire blanket had not been replaced, neither the faulty stair railings, as this is the employer’s responsibility. Therefore, it can be proved that the claimant’s did not agree to this specific harm. Horsey and Rackley (2021). 


Moving forward, under the defence of illegality, it is stated that you cannot claim whilst breaking the law. In this case scenario, the failure to replace the hazards such as the stair railings and the fire blanket, is classed as an illegal activity under the Health and Safety at Work Act 1974. This defence negates complete liability to the employer. This test is carried out by proving that this illegal activity caused the damage to the claimants. There is a close connection between the employer and the criminal acts as it is the employer’s responsibility to produce a safe working environment. This was failed to do so. The employers’ actions are a result of the claimants’ injuries. Poole (2022). 


Deakin and Adams (2019) explain, contributory negligence as a defence that may be relevant due to Mason's involvement in worsening the situation. An accident or damage caused by a claimant's fault is reduced by the contribution of that fault to the accident or damage. This principle is known as contributory negligence. It is appropriate to hold the claimant responsible for their fault if the defendant is responsible for their actions. The claimant, however, may be able to claim that the event was accidental, so his carelessness was innocent. While the employer knew the fire blanket had been used, which worsened the fire risk. 

Although the claimant contributed to the negligence, it is present that the ‘but-for’ test provides evidence that had the employer replaced the fire blanket, the claimant would not have sustained burns. The reasonable man test also is relevant by highlighting how a reasonable man, would have replaced the hazards present to meet the standard of care for the employees. The defendant did not behave as a reasonable person would be expected to, therefore breaching their duty to the claimant. The employer’s contribution to negligence involved acting carelessly and failing to take reasonable care. Healys (2015). 

To reinforce the Health and Safety Act 1974, the Management of Health and Safety at Work Regulations 1999 were introduced. Health and safety requirements are explicit and apply to every work activity that an employer performs. This is an employer’s statutory duty. Employers are required to conduct risk assessments to determine potential hazards to employee health and safety, as well as anyone else affected by their work activity. HSE (2009). 


A case which relates to this scenario is the case of Hudson v Ridge Manufacturing co [1957], where a prank played by an employee injured the claimant at work. A reputation for playing pranks on fellow employees was known by the employer of the employee in question. The consequences of this kind of behaviour had been explained to him numerous times. As a result, the employee injured the claimant's wrist, and the claimant made a claim against his employer. It was in this case a question of whether an employer had a responsibility to keep their employees safe at work. Including ensuring that other employees do not harm each other. A court held that the employer must have prevented the employee's persistent behaviour from causing the claimant's injury. If you are aware, you can be held liable for incompetent staff. Cooke (2007). 

Kidner (2008), highlights how keeping the workplace safe is an employer's statutory duty. It is their duty to make sure employees follow appropriate work practices and prevent health risks and to make sure the plant and machinery are safe to operate. A duty of care is the obligation to ensure another's safety and well-being under moral or legal conditions under common law. Criminal penalties may be imposed on the person or body in violation of the statutory duty. Nevertheless, the person injured may also be entitled to compensation if he belongs to the class protected by the statute. It is highlighted in the case scenario that the employer failed to ensure the health and safety of the employees by being negligent in repairing utilities that imposed a risk. 


On the other hand, health and safety at work are the statutory responsibilities of all employees, including those who may be affected by their actions. For everyone to meet their legal obligations, employees must cooperate with their employers and co-workers. Employers are primarily responsible for health and safety. Although, employers are partially responsible for their safety at work, the hazards laid before the claimants were not foreseeable, therefore the employees were unable to sustain a safe working environment due to their employer’s negligence. Lunney et al (2017). 

Additionally, in vicarious liability, employers are strictly liable for the wrongdoings of their employees. It is the employer's negligence that led to the tort in question being committed by not replacing the faulty railings. Although the employee (Jack) committed the tort, the relationship between an employer and employee states that the employer is liable for the actions that took place afterwards. The employer is responsible for those who are their employees. Giliker (2014). 

A case which relates to this is Jebson v Ministry of Defence 2000. As a guardsman, the claimant was riding in the back of a service lorry. As a result of falling from the tailgate, he sustained severe injuries. After a social outing, he was drunk. Organizers arranged this night out at a military camp. Regardless of the defendant's particular duties, he would likely know that the troops were being carried in a vehicle with a tailgate and standing up could take place. As a result of the intoxicated behaviour, it was reasonably foreseeable that an injury could take place. The claimant, however, was still responsible for seventy five percent of his actions resolving in injury, although the defendant also had liability. Mullis and Oliphant (2011). 

In the case of Amnah v Kuehne and Nagel Logistics LTD (2009), an appeal was filed by the claimant against the dismissal of his damage claim. Having stood on an upturned plastic box when removing a pamphlet from a high shelf, he had injured himself. The employer's manual stated that employees should not stand on these risers. During his induction, he received no training. The appeal failed. By providing access to the upper shelves, the respondent met their duty of care. It was not only possible to use suitable equipment, but it was also stipulated that employees should use that equipment. This contrasts to the employer within this scenario, as suitable equipment was available to the claimant, whereas there was not for Ava and Mason. DLS (2021). 

To conclude, a proper system of work and adequate supervision must be provided by the employer, this is their personal liability. The equipment provided is deemed unsafe. Employers are responsible for ensuring this. It's imperative for employers to recognize that mistakes can happen, and accidents do happen. As a result of the employees' employment at that time, the employer is responsible for their actions. The employer's negligence also contributed to their injuries. Accidents the claimants sustained could have been avoided had the employer followed safety guidelines. It is eligible for Max and Ava to bring a claim of negligence to their employer, due to their injuries being worsened by their employers’ negligent actions. Page (2022). 
‌








References: 

‌ Cooke (2007), Law of Tort, Eighth Edition, Pearson Education Limited. 
Booth. K (2015), The Provision and Use of Work Equipment Regulations (1998). [online] www.surreyheath.gov.uk. Available at: https://www.surreyheath.gov.uk/residents/environmental-services/health-safety/provision-and-use-work-equipment-regulations-1998, (Accessed: 4th January 2023). 
Caparo Industries Plc v Dickman [1990] UKHL 2 (08 February 1990), www.bailii.org. [online] Available at: https://www.bailii.org/uk/cases/UKHL/1990/2.html, (Accessed: 4th January 2023). 
Deakin. S and Adams. Z (2019), Tort Law, Eighth Edition, Oxford University Press.
DLS (2021), Ammah v Kuehne Nagal Logistics Ltd: CA 22 Jan 2009. [online] swarb.co.uk. Available at: https://swarb.co.uk/ammah-v-kuehne-nagal-logistics-ltd-ca-22-jan-2009/, (Accessed: 6th January 2023). 
Employer’s Liability (Defective equipment) Act 1969, Legislation.gov.uk. (2011), [online] Available at: https://www.legislation.gov.uk/ukpga/1969/37, (Accessed: 4th January 2023). 
Giliker (2014), Tort, Fifth Edition, Sweet and Maxwell.
GOV.UK (2012), Fire safety in the workplace. [online] GOV.UK. Available at: https://www.gov.uk/workplace-fire-safety-your-responsibilities, (Accessed: 3rd January 2023). 
Hall Ellis Solicitors (2020), Vicarious Liability: Meaning, Consequences for Employers & Contractors. [online] Hall Ellis Solicitors. Available at: https://hallellis.co.uk/vicarious-liability/, (Accessed: 3rd January 2023). 
‌Health and Safety at Work Act 1974 section 2 (2) (a), legislation.gov.uk (2011). Health and Safety at Work etc. Act 1974. [online] Legislation.gov.uk. Available at: https://www.legislation.gov.uk/ukpga/1974/37/section/2, (Accessed: 3rd January 2023). 
Healys (2015), Professional negligence and the reasonable man. [online] Healys LLP. Available at: https://healys.com/2015/01/30/professional-negligence-and-the-reasonable-person-test/, (Accessed: 4th January 2023). 
Horsey and Rackley (2021), Tort Law, Sixteenth Edition, Oxford University Press. 
‌House of Commons (2008), Health and Safety (offences) Bill, www.parliament.uk, [online], Available at: https://publications.parliament.uk/pa/cm200708/cmbills/029/en/08029x--.htm, (Accessed: 3rd January 2023). 
HSE (2009), Management of health and safety at work Management of Health and Safety at Work Regulations 1999 Approved Code of Practice and Guidance L21. [online] Available at: https://www.hseni.gov.uk/sites/hseni.gov.uk/files/publications/%5Bcurrent-domain%3Amachine-name%5D/l21-management-of-health-and-safety-at-work_0.pdf, (Accessed: 4th January 2023). 
HSE (2019). Employer’s responsibilities: Workers’ Health and Safety. [online] Hse.gov.uk. Available at: https://www.hse.gov.uk/workers/employers.htm, (Accessed: 3rd January 2023). 
Hylton. K. N (2016), Tort Law A Modern Perspective, Factual Causation, Cambridge University Press. 
Kidner. R (2008), Torts, 10th Edition, Oxford University Press. 
Lunney. M, Nolan. D, Oliphant. K (2017), Tort Law Text and Materials, Sixth Edition, Oxford University Press. 
Mahmud. M. S, Rahman. M. S (2016), International Journal of Law, Do the emergency services have a duty of care towards individual members of the public? A critique under the English tort law, Volume 2; Issue 6; Page No. 77-81. 
Mullis and Oliphant (2011), Torts, 4th Edition, Oxford University Press. 
Page, L. (2022). Do Employers Have a Duty of Care to Employees? [online] Peoplesafe. Available at: https://peoplesafe.co.uk/blogs/do-employers-have-a-duty-of-care-to-employees/, (Accessed: 7th January 2022). 
‌Poole. J (2022), The Illegality Defence after Patel v Mirza, Aston University, [online], Available at: https://www.supremecourt.uk/docs/illegality-defence-after-patel-v-mirza-lord-burrows.pdf, (Accessed: 4th January 2023). 
‌Wilsons and Clyde Coal v English [1937], online] swarb.co.uk. Available at: https://swarb.co.uk/wilsons-and-clyde-coal-co-ltd-v-english-hl-19-jul-1937/, (Accessed: 7th January 2023). 
‌
‌
