


The purpose of this assignment is to show a brief understanding of the Occupiers Liability Act, the statutory rules that regulate the nature of the duty owed by occupiers, and the principles that must be considered which determine a breach of duty. A diminutive comparison will be carried out on both the 1959 Act and the 1984 Act. A few case law examples will be included to show a better understanding of fair and unfair claims for visitors and non- visitors. 

The Occupiers’ Liability Act 1967 is, 
“An Act to amend the law of England and Wales as to the  liability of occupiers and others for injury or damage resulting to persons or goods lawfully on any land or other property from danger due to the state of the property or to things done or omitted to be there, to make provision as to the operation in relation to the Crown of laws made by the Parliament of Northern Ireland for similar purposes or otherwise amending the law of tort, and for purposes connected therewith.”.  (Legislation.gov.uk, 2011) 


The definition of negligence is “
“The omission to do something which a reasonable man guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which is prudent and reasonable man would not do”. 
When it comes to succeeding from a negligent action the claimant must be able to prove that the defendant owed them a duty of care, the defendant has breached that duty, the claimant has suffered damage from the negligent action that was caused by the breach of duty, and lastly the damage must not be too remote.
In the courts they look at the relationships between the people who owed a duty of care and the claimant. For example, this may be one highway user and another, doctor to patient, employer to employee, and lastly the manufacturer and those who were affected by the product. 
There are key concepts that focus on the duty of care. These are,
“Reasonable foreseeability by the defendant of the damage to the claimant, sufficient legal proximity (closeness) between the defendant and the claimant, whether it is just and reasonable for a duty of care to exist between the claimant and defendant; and public policy whether it is in the wider interests of society as a whole for the duty of care to exist.” (Negligence: The Duty of Care – General Principles and Public Policy, 2018)

There are two main Occupiers Liability Acts. These are, Occupiers Liability Act 1984 and Occupiers Liability Act 1957. 
The Occupiers Liability Act 1984 is an act which the occupier of a premises must abide by as they owe a duty of care to a non-visitor who steps foot on their property. This act has to deal with conditions which must be satisfied before a duty is owed to the non-visitor. 
When it comes to the Occupiers Liability Act 1957, they deal with the actual visitors who were granted permission to enter the premises. By having an act for those who are not granted permission to be on the premises it provides more protection for the occupiers.  
(HMC Lawyers, 2018)

With the Occupiers Liability Act an occupier must be fully aware for children to be less careful on their premises than adults, section 2 (3) (a). 
(www.injurylawyersdevon.co.uk, n.d.) 

A visitor is someone who has been granted access to the property. Someone who has not been granted access can be looked at as a trespasser. 
(OCCUPIERS LIABILITY Top Tips, n.d.)

The term “occupier” does not mean “owner”. Looking at the Occupiers Liability Act it states that if you have control of a property, temporarily, partial or on a fulltime basis then you are held liable as the “occupier”. If you are the owner of the property, manager, landlord, tenant, temporary lessees then you can also be looked upon as the “occupier”, it doesn’t have to be just one person, it states that there can be many, this is classed as shared liability. An example stated on HMC Lawyers was, 
“when a landlord and tenant working in the same space, or when an organization rents its playing field to a sports group”.

The lease agreements should state what exactly the parties are liable for, e.g. the areas that the parties are accountable for, whether its limited for certain parties, or full liability for everyone. And also, which parties are liable for the inspections, maintenance, repairs that need to be carried out on the property. The parties need to know that if by chance something was to happen, would it be held against them, or only held against those who are higher up.  (HMC Lawyers, 2018)
In section 1 (3) it states that the occupier owes a duty to people who come onto their property without being granted permission. They are aware of the risks that may occur in their presence, therefore expected to offer some protection. 
Subsection (4) mentions how it is the occupier’s duty to take reasonable steps to ensure that even as a trespasser, they do not come face to face with any form of dangers and injuries. Subsection (3) argues that their duty may be discharged if there are warnings to inform everyone and reduce the likeliness of danger occurring on scene. 
Section 1 (5) explains that the duty may be discharged if there are warnings about a danger on scene, therefore this could mean that the occupier is not completely at fault, but it also does not mean that the occupier is all clear, it will be looked into further. These danger signs must be visible to be able to back up the occupier. 
Section 1 (1)(a) mentions about a form of thief resistant devices. This device can help deter crime, but it can be part of the result of things being done or omitted on the premises. Even though the person may not be granted permission to be on the premises, therefore is classes as an intruder, it is important to still have these acts.  Either way, the occupier is accountable to carry out a duty whether it is a visitor or intruder. 
For example, on Norfolk Police website, it mentions that if a device gives out an electric shock it would most definitely be the occupiers fault, especially without warning. The same would apply to razor wire, which is a very dangerous deterrent, it would cause serious harm if someone went to climb or jump. Its understandable that premises want to remain secure, but there has to be a warning. Things such as barbed wire and glass that is broken is a much obvious risk and you cannot always give out warning for these, therefore the duty to warn intruders of this is lower. If there are injuries where the devices were installed, then the occupier will discharge their duty which will come under section 1 (5) of the 1984 Act. (OCCUPIERS LIABILITY Top Tips, n.d.)

There are many cases for occupier’s liability. Young V Kent County Council [2005] being one of them. The victim of this case fell through a skylight whilst being on the roof of a school building. At the time, a youth club was on and they were using the premises. They mentioned how a Health and Safety Executive inspected the skylight, which was said to be brittle. With that being said, the claimant argued with the council, stating that they were liable for this issue under the Occupiers’ Liability Act 1984. Luckily, no children were seriously hurt, it was just the one child, but they could have all been hurt as it was such a danger. It should have been fenced off to prevent anything from happening. The issue of this case was that the court was required to look into whether the council should be held accountable for not following the health report, they did very little to stop the danger from occurring. In the end of the case it was a balanced blame, meaning that the child was partially blamed as they climbed onto the roof, where he should not of. The school was also negligent in not carrying out a risk assessment on the area and not fencing it off. They mentioned how it was a low cost to fix the problem, but instead one person ended up harmed, even though they were partially to blame. (www.lawteacher.net, n.d.)

In the case, Tomlinson V Congleton Borough Council [2003] it was classed as trespassing. The defendant had a lake in a public park that he owned. This was a very popular destination when the weather was hot with its sandy beaches, the council are aware of this. The issue is that this lake was shallow and dangerous. The council made sure that there were notices and employed rangers who even gave our verbal warnings and safety leaflets. In 1990, the council decided to plan over the beach areas to try and stop people from swimming, but unauthorised swimming had continued, there was no way to stop it. In 1995, the work had just begun, prior to this there was an accident where someone had dived into the water of the shallow lake, resulting in what they claim, “grave injuries”. They said that the claimant was not a visitor, he was indeed a trespasser because he entered when he was not supposed to, and there were plenty of notices about to warn he was not allowed, but he chose to ignore. Mr Justice Buckley dismissed the claimants claim and the claimant appealed. The defendant also appealed to the House of Lords. The decision of this was that the claimant acknowledged that he was in fact a trespasser when he entered the water, but it was difficult to decide on whether he was owed a duty under the 1957 act. It would be difficult for an occupier of the land to be under a duty to stop people from taking risks, especially when the claimant chooses freely to take part in the activity on the land. The court of appeal said that the council should have done more. There was a foreseeable risk of a serious injury, therefore the council had a duty to prevent it either way because the council knew that swimmers came to the lake and the claimant came under that class. (www.brownejacobson.com, n.d.)

John Lough v Intruder Detection and Surveillance Fire & Security Ltd (Defendant) & Robert Fulton (Third Party) [2008]. In this case the defendant had been employed by a third party, their job was to install an integrated security system which was part of a refurbishment to a home. There was a staircase being replaced and the contractors who were working on this were ordered not to replace the temporary balustrade and banisters, it was removed pending installation of the final structure to the stair. There were three employees, including the claimant, who attended the home to work on the security system. They were not expecting the contractors for the security system and it was not possible to replace the banisters at short notice. There was a warning about the missing bannister but no supervision. Due to no supervision, the claimant ended up falling from the unguarded landing and ended up with a severe injury. The claim was settled that the other contractor fixing the stairs was to owe a duty of care to the claimant under section 2 of the Occupiers Liability Act 1957. The judge has mentioned that the claimant should have been supervised by another employee, whether it was the person doing the staircase, or another one of their own employees, especially knowing the state of the premises and knowing the risks, they were free to leave. The other person had no supervisory role and another appealed. The outcome of this case was that no matter the amount of supervision, realistically it could not stop this accident, someone could have been watching the employee and they still could of fell regardless. It was a split responsibility; third party was to take 25% of the responsibility from the accident. The defendant was to then take the rest of the responsibility as they had to make sure the premises was a safe place of work. (www.brownejacobson.com, n.d.)

There is an Act for unfair claims, one of them being Unfair Contract Terms Act 1977. There were arguments for whether it applies to the 1984 Act, but it does not, although it may be possible to extrapolate application from the 1957 Act. There are a few cases that are in connection to this, as there was no duty to protect against risks that could occur on the   property, it was said that it would diminish the social value of land. Tomlinson V Congleton BC [2003] being one of them. If the occupier has a private right of way, they could sell it on, which then no duty is owed to highway users under section 1 (7) 
(Anon, n.d.)
To conclude, looking at this assignment it is surprising to see how many people can be held liable for occupier’s liability, for example as stated, you could be “the owner of the property, manager, landlord, tenant, or temporary lessee”, you do not have to own the property, which not a lot of people are aware of, most would think that you would have to be the owner, reading up, that is not the case. 
To be able to make a claim you do not have to be an “invited visitor”, you can be a “trespasser” and still have the chance to win a court case as it states that the occupier of the property is still liable, either way. 
Just because you have one warning sign does not mean that you are fully covered as an occupier, you must give plenty of warning, this could be more signs, verbal warnings and more supervision. To support that statement, it could be argued that the staircase case (John Lough v Intruder Detection and Surveillance Fire & Security Ltd (Defendant) & Robert Fulton (Third Party) [2008]) was an unfair case. The claimant had 75% of the blame, whereas it should be the other way round because he should have been reminded verbally about the stairs not being secure. There should have been extra supervision regardless on site to make sure he did not come close to falling. Yes, he fell and did not notice, but that does not mean he should not have been made extra aware. 
Even though you are a thief, you should be made aware of security devices that are put into place. If a thief ends up injured from not being warned by a security device, the occupier can still be held accountable for his injuries, all because of no signage. 
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