Evaluate the role of consideration in contract law

[bookmark: _Int_RpIfKW0W][bookmark: _Int_R3QVXhAU]The topic of the assignment is to ‘evaluate the role of consideration in contract law.’ The assignment is asking to weigh the advantages and disadvantages of ‘consideration’ when it comes to the importance of contract law. In order to tackle the topic in question, we will begin by briefly addressing the formation of a contract followed by, what consideration is. We will then move on to discuss the several types of consideration and when they would be deemed valid. Furthermore, we will dig into a descriptive explanation of the implications of consideration followed by the finish of a conclusion, after delving into any possible reform suggestions. To achieve the outcomes wished for, we will entail in independent research and secondary research with the use of online resources, journals, library etc.
All of which will be supported and provided by reliable sources.  

Contracts are governed by Common law. Before we initiate what ‘consideration’ is we must evaluate the formation of a contract. ‘Formation of contract’ refers to the legal process in which two or more parties come together to create a legally binding agreement, which can be reinforced in the works of (StudySmarter, 2024.) There are certain steps required to make a contract legally binding starting with making an offer, accepting the offer, exchanging consideration, and demonstrating intention to create legal relations.

[bookmark: _Int_DqsAIvA0]An offer is when the offeror makes a clear offer to the offeree, indicating that they wish to enter a contract on certain terms. This is displayed in the case of (Lalman Shukla vs Gauri Dutt, 1872) which is examined in the findings of LawBhoomi (2023.) To further support this, the case of (Carlill v. Carbolic Smoke Ball Company, 1983) where the courts established that the advertisement was a unilateral offer, therefore binding a contract. In addition to this, you have a bilateral offer which is an agreement between two parties where both agree to fulfil their side of the bargain, described by Hayes, Kindness and Kvilhaug (2024.)
An offer however, like the findings of Arvind (2023) intel, can be revoked if the offer has not yet been accepted. 

Acceptance is when the offeree willingly accepts the offer made to them in accordance with any terms/conditions made. This needs to be communicated to the offeror unequivocal. Acceptance can be communicated either by expression or being implied. Silence cannot often amount to acceptance, conduct can indicate acceptance as shown in the case of (Brogden v Metropolitan Railway co, 1977.) The case of (Felthouse v bindley, 1862) demonstrates when acceptance is shown. Despite an offer being able to be revoked if not accepted, acceptance however cannot be revoked. Meaning, you cannot go back on your agreement once you have agreed.

After acceptance is portrayed, consideration comes into place. This is where something of value is typically exchanged between the parties. This step is an absolute for a contract to be legally binding. Consideration is originally defined in the case of Currie v Misa (1875, which is transmitted in the work of The Legal Secretary Journal, 2016.) 
[bookmark: _Int_Udtk2ZkH]This further leads to the point that consideration appears in many forms such as non-monetary, which is where the payment for supplies or goods of service is all money as portrayed in Croner-i Navigate (2024.) 
The case of (Eastwood v. Kenyon, 1840) demonstrates non-monetary consideration.

Another form is past consideration which is not valid. However, it can be valid when both parties received benefit based on reliance on the contract. Often known as the doctrine of promissory estoppel which is supported by the findings of Schubert (2015.)  Promissory estoppel was not adoptable by the common law until the case of (Central London Property v High Trees, 1947.)

Additionally, we have executed consideration hereby known as (present consideration) which is an exchange of value between the two parties at the time the contract was formed. This is exemplified in the case of Tweedle v Atkinson (1861 written in Cilex Law School ltd, 2018.) It demonstrates how present consideration works. 

Further, we have executory consideration hereby known as (future consideration.) This is when exchanges of value between the parties are of future promises. This can be Illustrated in (LexisNexis, 2024.) Future consideration can be found in the case of (Stilk v. Myrick, 1809.)

Buidling upon this, for all these steps to work there needs to be the intention to create legal relations. Both parties must have the intention for the agreement between them to create a legally binding contract. In addition, they both must have suitable capacity to enter a contract, thus meaning both parties need to be of legal age and not under any duress or influence from each other. 
For the contract to be finalised, it must have a lawful design and not violate any laws or public policies. A case which demonstrates how the intention to create legal relations works, is (Balfour v. Balfour, 1919.) 


Advancing, for consideration to be deemed valid in a contract; both parties must agree to make a clear exchange of value as part of their agreement. As long as the exchange does not go against public policy or the law then the consideration should be valid. In addition to this, there are numerous forms which the exchange can take such as money, goods or services, promises or a refrain. To summarise, the consideration must be present or future, not past. This can be demonstrated in the case of (Re McArdle, 1951.)

Despite all these positives, there are many issues when it comes to consideration. One issue with consideration is ‘Lack of consideration,’ this would mean that only one party is receiving something of value in exchange for their promise whilst the other party is not. 

Nominal consideration hereby legally known as peppercorn, points to the amount in which is exchanged to make a contract legally binding. The peppercorn issue is explained in the case of (Chappell & Co ltd v Nestle Co Ltd, 1960.) Courts however may view this as lacking in substance, making the inquiry that there was no true exchange of value between the parties. This can further lead to a contract being ruled as unenforceable if proven there was no genuine intention to create a legal relation. This is held up by the source Willans (2011.)

Subsequently, another main issue within consideration, is past consideration. It is considered as an issue because it is the referral to an exchange of value or act that was performed before the contract was made. Consideration is required for a contract to be legally binding, however, by having an exchange of value already carried out before the contract was formed; makes it extremely difficult to determine whether there was a mutual agreement between the parties at the time the act or promise was fulfilled. The case of (Roscorla v Thomas, 1842) visualises why past consideration is not valid. However, as previously extoled the only way in which this would be valid is through the doctrine of promissory estopell. 

Pre-existing duty is an issue as a party is already obligated to perform either by law or under an existing contract. This becomes an issue because, fulfilling an obligation that one is already bound by does not represent new consideration. Following on, it does not support the creation of a new contract or the modification of an already existing one. This could be viewed as lacking in consideration and therefore making it unenforceable. The works of Legal Information Institute (2024) explains in detail and support the points made.

Proceeding, undue influence or duress can be viewed as an issue within consideration as it can invalidate the consent of either party which would end up rendering the contract unenforceable. It causes imbalance and forces one or both parties to decide when they are not of sound mind. They both undermine the voluntary consent of either party and can lead to unconscionable contracts. Contracts formed under the influence of another, or duress are often considered voidable as they lack the essential element of voluntary consent. A Case which stresses the importance of understanding undue influence or duress is (Williams v. Walker-Thomas Furniture Co, 1965.)

Illegality can be an issue with consideration as, if the consideration involves a performance of an illegal act, it will not be considered valid for consideration and will extricate legal and ethical concerns rendering contracts unenforceable. It will also present potential harm to either party or the public. The importance in understanding why this is an issue can be exhibited in the case of (Holman v. Johnson, 1775.) 

[bookmark: _Int_JQvWzYzl]Thereupon, here are a few reform suggestions. One is the clarification of legal standards. This would help both parties in understanding what constitutes valid consideration, reducing ambiguity and any potential disputes. This will ensure that both parties can confidently negotiate and enter contracts with the knowledge of what makes their contract legally enforceable. This will further promote fairness and equity in contractual relationships. This can also enhance the efficiency in the legal system by reducing the need for litigation to resolve disputes arising ambiguous contractual terms. Supported by (UK Parliament,2021.)

Moving on, modernization of contract law would be considered as a valuable reform suggestion as it would allow legal frameworks to adapt to the evolutionary needs of society. It would further label rising issues such as electronic contracting. This would then create legal certainty, efficiency, adaptability, whilst fostering a more robust and responsive legal framework for contractual relationship in today's dynamic marketplace. 
Supported by Eversheds Sutherland (2024.)

Furthermore, a great reform suggestion would be to enhance enforcement mechanisms. In doing so it could strengthen consideration within contract law alongside providing fairness and legal certainty in a contractual relationship. Parties will then be more likely to comply with their contractual obligations with the knowledge that any breaches will be swiftly and effectively remedied. Further, it would reduce the need for litigation costs and will ensure trust and confidence.
To conclude by enhancing enforcement mechanisms, contract law will be able to better serve its fundamental purpose of facilitating fair and efficient changes between the parties while safeguarding their interests and promoting trust and confidence in the legal system. Supported by Subnational Studies (2024.)

Over and above that, by educating and describing awareness, it will empower an individual/ individuals and businesses to protect their interests when it comes to contractual agreements. Some benefits of this would be the prevention of misunderstandings resulting in fairness and fulfilment of both parties, it would reduce litigation and disputes and further enhance access to justice as well as support economic development. Overall, this would be a proactive reform that would provide clarity, knowledge and understanding which would help in contributing to a more efficient legal system.

On top of that, alternative dispute resolutions hereby known as ADR, are considerably a beneficial reform suggestion when it comes to consideration in contract law for numerous reasons. 
By having ADR, it would enable the ability to solve contractual disputes at a much faster pace, further reducing the burden upon court systems, alongside improving access to justice and adopt a more sufficient and effective resolution of contractual dispute. In addition, it would be much more cost effective and would allow for more flexibility to tailor specific needs and preferences. Furthermore, it would potentially help to preserve relationships as a third party has the legal understanding of the issue and can help mediate. Miller (2022) explains the benfits of using ADR.

In closing, regulations of standard form contracts would be considered as a prime reform suggestion with consideration for a substantial number of reasons. It would help to protect vulnerable parties who have less bargaining power farther helping to prevent unfair terms. It would work in promoting compliance with legal standards by setting clear guidelines and encouragement. To expand, this would provide legal certainty as regulations provide predictability, rules, and standards to prevent potential disputes. By having a clear establishment of rules and standards for contracts, regulation can promote fairness and transparency alongside compliance with the law in contractual relationships. Upcounsel (2023) further supports this an explains the advantages. 


Overall, to conclude, the role of consideration is absolutely vital when it comes to the formation of a contract. The role not only represents the position of the exchange of value which is an essential when it comes to legally binding a contract, but it also ensures that the contract is based on voluntary consent, genuine exchanges of promises, fairness, and certainty. Further, by having the requirement for an exchange it assists in the prevention of exploitation, unfairness, or coercion. Although there are issues with consideration as previously discussed, it still remains as a fundamental aspect of contract law which could work on the reform suggestions. Furthermore, it provides all the parties involved a structure where they can confidently enter agreements with the knowledge that their requirements and rights will be legally protected.
So, the role of consideration is vital and without it, there is no contract.
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